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ABSENTEE. 


1. An absentee having property in the State, or within the jurisdiction 
of the Court, liable to seizure by his creditom™, may be brought into 
Court by a curator ad hoc, without attaching his property. 

Field & Co. v. New Orleans Delia Newspaper Co., 36. 


2. The process of attachment is one mode by which the creditor may 
pursue his debtor, in the cases specified by law, but is not exclusive. 
In cases where the absent debtor leaves his property without an 
administrator or agent, the creditor may cause him to be cited 
through a curator ad hoc, and a judgment rendered contradictorily 
with the curator ad hoc, in such cases, is binding on the absent 
debtor. Ibid. 


3. Where a party, whilst residing in Louisiana, executes a mortgage on 
his property here, and afterwards removes with his family to ano- 
ther State or country, and remains absent for two or three years, 
leaving no agent in charge of his property, or authorized to 
represent him, nor housekeeper in possession of his former domi- 
cile and residence, with no known intention of returning, he must 
be regarded and treated by the mortgage creditor as an absentee, 
who, in a suit against the property mortgaged, may cause a curator 
ad hoc to be appointed to represent the absentee, with whom pro- 
ceedings can be conducted contradictorily, and a valid judgment 
rendered against him. Samory v. Montgomery, 333. 


4. A non-resident is entitled to an appeal within two years from the 
date of the judgment of the lower Court. Ibid. 


5. Where a party takes an appeal, as an absentee within two years, but 
more than one year from the date of the judgment appealed from, 
he cannot, after the appeal is granted, claim to be a resident for 
the purpose of defeating the judgment of the lower Court, ren- 
dered in conformity with the proceedings authorized by law, against 
absentees and non-residents. Ibid. 


Sez Curator ap Hoc—Frost v. McLod, 80. 


ADMIRALTY. 


1, The Civil Courts of Louisiana are without jurisdiction in admiralty 
and maritime cases. Berwin v. Steamship Matanzas et al, 384. 
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ADMIRALTY (Continued. ) AR 
2. 


3. 





INDEX. 


By the judiciary act of 1789, chapter 20, 2 9: Evxelusive original 
cognizance of all civil causes of admiralty and maritime jurisdiction 
is vested in the District Courts of the United States, « saving to 
suitors in all cases the right of a common law remedy, where the 
common law is competent to give it.” Ibid. 


The saving clause, in the judiciary act of 1789, securing to suitors 
a common law remedy, where the common law is competent to give 
it, does not give them a remedy at common law, but a common law 
remedy. A proceeding in rem is a civil law remedy, and when used 
in the common law Courts is provided for by statute. Tia. 


AGENCY. 


1. 


to 


“J 


An insolvent, affer his surrender, cannot maintain an action against 
a faithless agent or mandatory. Such action, and the right to 
maintain revocatory actions, pass to the syndic, and can be main- 
tained by him alone for the benefit of the creditors. 

Bank of Louisiana, in liquidation, v. Wilson, 1. 


. If an agent exceed his powers, and loss ensue therefrom, it will fall 


on him, unless the principal subsequently ratify, and recognize his 
departure from the letter of his instructions. 
Merritt v. Wright, Williams & Co., 91. 


. An agent having charge of cotton purchased, is bound to exercise a 


_ prudent care over it, and preserve and ship it to his principal, but 
he is not responsible against an overpowering force, whereby the 
cotton is destroyed, and ruinous loss occurs. 

Clark & Thienman vy. Norwood et al. 116, 


. A lease signed by an agent can have no effect as proof, until the 


agency is shown by evidence of equal dignity. 
Humphreys et al. v. Browne et al. 158, 


An agent authorized to endorse notes in the name of his principal, 
‘ and for his use, having endorsed a note in his name, is presumed 
to have done so for the use of the principal. 
Kock v. Bringier, 188. 


. If a party is capacitated to act for himself, he may act in the capa- 


city of agent for another. Lea v. Bringier, 197. 


Defendant, being indebted to plaintiff, gave several orders on differ- 
ent parties for sugar and molasses, as security for the payment of 
the indebtedness, which, if not redeemed in twenty days, were to 
become his property: Plaintiff placed the orders in the hands of 
his agent, with instructions to recover the amount of the indebted- 
ness within the twenty days. After the expiration of the twenty 
days, the agent accepts payment on the orders, at different times, 
in smali amounts, with the knowledge and consent of the principal: 
Held—That this is a ratification of the acts of the agent, binding 
on the principal. Delaney v. Levi, 251. 
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AGENCY /( Continued. ) 


§, An agent cannot bind his principal on a promissory note, under a 
general power of attorney. To bind the principal on the note the 
power of the agent must be express and special. C. C. 2966. 

Robertson v. Levi et al. 327. 


9, Where an agent, holding a power of attorney to sign promissory 
notes, executes a note as agent for a bill of goods, and the principal 
promises to pay the note, thereby ratifying the act of his agent, he 
cannot afterwards avoid payment on the ground that the act of the 
agent was not within the scope of the agency. 

Meyers v. Simmons, 370. 


10. An agent or mandatory, intrusted with the management and control 
of real estate here for his principal, who resided in one of the 
Northern States before and during the late war, was not absolved 
from his obligations to his principal by the breaking out of hostil- 
ities between the two sections of the country. The agency con- 
tinued during the war, and his acts, as such, were binding on his 
principal. Monsseaux et al. v. Urquhart et al. 482. 


11. The doctrine that a state of war dissolves or suspends all commercial 
partnerships existing between citizens or subjects of the belliger- 
ents, does not apply to agent or agencies. Ibid. 


Sze Arrorney—Ealer v. McAllister & Co., 21. 
ALEATORY CONTRACTS. 


1. Plaintiff garnishees $3,000 belonging to defendant, which has been 
deposited with a third party, pending the issue of a horse race; 
afterwards an intervenor claims the money, as having won it at the 
race. Defendant is shown to have been an insolvent at the time of 
seizure. The Court will not sustain the intervention. 

St. Ceran v. Sherman, 192. 
ALIMONY. 

1. No greater alimony will be granted a bastard child than is shown to 
be necessary for its support. Should a larger sum become neces- 
sary, it is within the province of the Probate Court to grant it. 

O’ Gara v. Riddell, 504. 

2. Ina suit fora divorce, an order giving alimony to plaintiff was 
granted ex parte, and without legal notice to the defendant, the 
husband of plaintiff, and without any proof of the facts, the judi- 
cial knowledge of which was essential to the exercise of a sound, 
legal discretion: Held—That the order would work an irreparable 
injury to the defendant. Madden v. Fielding, 505. 


APPEAL. 


1. The appeal will not be dismissed on the ground that the appeal bond 
was given in favor of the wife, the surviving partner in community, 
as tutrix to her minor children, and not in her own right. The 
tutrix is ex officio administratrix of the estate, and the judgment 
appealed from is the property of the estate; so is the appeal bond. 

Bronson et al. v. Balch, Warden et al. 39. 
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APPEAL (Continued) 
2, 


3. 


INDEX. 


When an appeal is taken from an interlocutory order, in an appeal. k 
able case, and the parties are before the Supreme Court, it is not 
incumbent upon them to dismiss the appeal ex officio, even though 
itis not shown that an irreparable injury will be done. ‘ 

Mason, Administrator, v. Nuit, 41, 


Where an appeal bond is given in a case not mentioned in the order 
of appeal, the appeal will be dismissed. The order must state 
clearly from what case the party wishes to prosecute his appeal, 

In the Matter of the Sheriffalty of Pointe Coupée, 73, 


. 4. The Supreme Court will not dismiss an appeal on motion of appel- 


5. 


6. 


7. 


8. 


9, 


10. 


11. 


*.. 12. 


lant, without consent of appellee. Wolfe v. Poirier et ai. 108. 


Where judgment was signed in the February term, and an appeal 
was taken at the May term following, and the appellee not cited, 
the appeal will be dismissed. Citation is essential. 

McKowen v. Atkinson et al. 136, 


Where a judgment has been rendered by the lower Court against 
two defendants in solido, and only one of the defendants is men- 
tioned in the appeal bond, the appeal will be dismissed. 

Cotton v. Stirling et al. 137. 


All the parties interested that a judgment shall remain undisturbed, 
must be made parties to any appeal taken from it, or the appeal 
will be dismissed; and this rule applies to warrantors interested in 
the suit. Hutchinson v. Johnson, 141. 


Where an appeal is granted .by motion in open Court, the names of 
the appellees must be inserted in the appeal bond, otherwise the 
appeal will be dismissed. Michael v. Babin et al. 191. 


Where the certificate of the clerk of the District Court does not 
show that the record contains all the evidence adduced, and the 
record contains no statement of facts, no exception to the opinion 
of the Judge, nor special verdict, and the appellant has not filed 
in the appellate Court an assignment of errors of law apparent on 
the face of the record, the case cannot be examined on its merits, 
and the appeal will be dismissed. 

City of Carrollion v. Magee et al. 261. 


A motion to dismiss an appeal, made more than three judicial days 
after the filing of the record, comes too late. 
Boutte et al. v. Maillard et al. 276. 
Where the amount in controversy is less than three hundred dollars, 
the Supreme Court will dismiss the appeal ex officio. Ibid. 


Plaintiff enjoins an order of seizure and sale sued out by defendant. 
The injunction is dismissed onarule taken by defendant, and 
plaintiff appeals without making the surety on his injunction bond 

.& party to the appeal: Held—That the surety is a party to the suit, 
having an interest that the judgment appealed from remain undis- 
turbed, and should be made a party to the appeal. 

Bethancourt v. Stephens, 291. 
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APPEAL (Continued. ) 


13. Where the record of appeal shows that the judgment of the lower 
Court was not signed, the appeal will be dismissed. Ibid. 


14. A motion to dismiss an appeal, because the transcript does not con- 
tain certain evidence, will not be maintained, where the transcript 
does not show that such evidence was adduced. Tid. 


15, The plaintiff died while the suit was pending in the lower Court. 
The widow, in her own right, and as tutrix to her minor child, and 
the other children as heirs, were made parties to the suit, and 
judgment was rendered in their favor. Defendant appeals, and 
gives bond in favor of the widow in her own right, and as tutrix 
of her minor children, naming not only the minors but those of 
age: Held—That the children of age were not made parties to the 
appeal. Twichell v. Avegno, 294. 


16. The Supreme Court will take no notice of documents not making a 
part of the record of appeal. hia. 


17. Where a judgment is rendered against the members of a commercial 
firm in solido, and one member of the firm alone appeals, the other 
members must be made parties thereto. 

Tupery v. Lafitte and Deffarge, 296. 

18. It is immaterial when a motion is made to dismiss an appeal for want 
of proper parties, as, for that cause, it will be ex officio noticed by 
the Court. Ibid. 


19. To entitle a party to an appeal it must be shown that he has an in- 
terest in maintaining or reversing the judgment of the lower Court. 
Arrowsmith v. Rappelge et al. 327. 


20. No damages will be allowed on appeal, except on moneyed judg- 
ments. C.P. 907. Ibid. 


21. Where the transcript of appeal does not show that a final judgment 
has been rendered in the lower Court, the appeal will be dismissed. 
Bynum v. Hamilton et al. 446. 


22. Where an order for a suspensive appeal, fixing the amount of the 
‘bond as the law directs, is granted from a judgment for twenty- 
nine hundred and fifteen dollars and ten cents, and the bond is 
given for five hundred dollars: Held—That neither a suspensive 
nor a devolutive appeal can be maintained. 
Succession of McCall, 507. 
23. To maintain an appeal as either devolutive or suspensive, the bond 
must be for the sum fixed by the Judge or by the law. Tid. 
24. Any amendment of the judgment of the Court below must be 
prayed for in the answer to the appeal; otherwise, it will not be 
noticed by the Supreme Court. Lynn v. Lowenthal, 52%. 
Ser ABsENTEE—Samory v. Montgomery, 333. 
Sree Atrmony—Madden v. Fielding, 505. 
Sree Practice—Blanchard y. Luce, 46. 
= ¥ Police Jury v. Garett, 122. 
" as Montgomery v. Barrow, 169. 
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ARREST. 


1. In order that a creditor may maintain a writ of arrest against his 
debtor, the creditor must swear that the debt or damages which he 
claims is really due to him, and the amount thereof, and that the — 
debtor is about to remove from the State without leaving sufficient 
property in the State to pay his debt. He must, besides, execute 
his bond in favor of the debtor, in a sufficient amount to cover the 
damages, which he might sustain from the wrongful issuance of 
the writ of arrest. C. P., Art. 214, and amendments. 

Graham v. Noble, 512, 


2. The 3d section of the Act of the Legislature of 1855, (p. 42) placing 
resident and non-resident debtors on the same footing, as to the 
prerequisites for an arrest, is not repealed by the act of 1856, (p, 
80) amending and re-enacting Article 214 of the Code of Practice, 


Ibid. 
8. The Act of 1856, only prescribes an additional condition for the: 
arrest of both resident and non-resident debtors. Ibid, 


ASSESSMENT. 


1, By an Act of the Legislature, approved March 15th, 1855, to regu. 
late corporations generally, the officers of each insurance company 
are required to publish annually a full statement under oath of the 
business of the company, etc.; and, on the estimate thus made and 
published, the assessor is authorized to make his assessment for 
the year. State v. Louisiana Mutual Ins. Co., 474. 


2. A party objecting to the assessment roll on the ground that it is 
incorrect, must resort to the mode pointed out by law, and within 
the time prescribed, to have it corrected; otherwise, he will 
bound by it. Ibid. 


3. Where the tax-payer omits to furnish the assessor with a statement 
of his property taxed in the manner and within the time prescribed 
by law, the assessor is authorized and required to make the assess- 
ment from the best information he can obtain. Ibid. 


ATTACHMENT. 


1. An absentee having property in the State, or within the jurisdiction 
of the Court, liable to seizure by his creditors, may be brought 
into Court by a curator ad hoc, without attaching his property. 

Field & Co. v. New Orleans Delta Newspaper Co., 36. 


2. The process of attachment is one mode by which the creditor may 
pursue his debtor, in the cases specified by law, but is not exclu- 
sive. In cases where the absent debtor leaves his property without 
an administrator or agent, the creditor may cause him to be cited 
through a curator ad hoc, and a judgment rendered contradictorily 
with the curator ad hoc, in such cases, is binding on the absen 
debtor. Ibid. 
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ATTACHMENT ( Continued, ) 


3, A writ of attachment will not be maintained, where the party left 
- "the State temporarily, on account of the political agitation pre- 
~ yailing here at the time, and it is not shown that he has established 
a domicile elsewhere. Clark v. Pratt, 102. 


4, A residence in this State of one year is not required in order to pro- 
tect defendant’s property from attachment. ; 
; Lurty v. Skilton, 136, 
ATTORNEYS AND ATTORNEYS’ FEES. 


1. Where an attorney-at-law brings a suit in his own name, as principal 
and owner: Held—That he cannot recover counsel fees as the agent 
of another. He cannot, in the same proceeding, claim to be the 
owner and the agent of the owner of the same thing. 

Ealer vy. McAllister & Co., 21. 


9. An attorney has no authority to release his client’s debtor, except 
on payment in the iegal currency of the United States. 


Railey & Campbell v. Bagley et al. 172. 


3. Where an attorney-at-law has rendered services in his professional 
capacity to an estate, and the universal legatee has agreed to pay 
him a certain amount agreed upon, and makes a partial payment 
in liquidation thereof, the attorney may sue on this acknowledg- 
ment, and recover the balance against the succession. In such a 
case, the defendant representing the estate, cannot successfully 
urge the plea of res judicata, where the amount first paid has been 
placed on the tableau, and a judgment rendered allowing his claim 
which has been paid. Duplantier v. Michoud, 530. 


4. Where the executor files an account of his administration, and places 
the attorneys for the estate on the tableau for a certain amount, as 
the value of their services to the succession during its administra- 
tion, and other creditors oppose the homologation of the items for 
attorneys’ fees, on the ground that the charges are excessive, and 
the evidence shows that the attorneys have received large amounts 
from the succession for professional services prior to the filing of 
the account, the amounts thus received must be deducted from the 
amount placed on the tableau to the credit of the attorneys. 

Succession of Fink, 258. 
Sree ConFEDERATE TREASURY Notes—Garthwaite, 


Wheeler & Co. v. Wentz et al. 196. 
BANKRUPTCY. 


1, The exercise by Congress of the constitutional power, vested in 
them to establish a uniform system of bankruptcy, repeals the in- 
solvent laws of each particular State. 

Meekins, Kelly & Co. v. Their Creditors, 497. 

2. The United States bankrupt law does not, however, divest the State 
Courts of the jurisdiction necessary to the final administration of 
the estate of an insolvent who had made a surrender previous to 
its passage. Ibid. 

69 
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BILLS AND PROMISSORY NOTES. 


3. 


a 


10. 


11. 





A forged endorsement on a negotiable bill of exchange passes no 
title to it, even to an innocent endorsee, and the holier can recover 
the amount from the drawer, without alleging and proving the 
payee’s endorsement. Foltier v. Schroder & Schreiber, 17, 


It is a well-settled principle of law, that an action can only be main- 
tained on notes or obligations by those in whom the legal title jg 
vested. Ibid, 


. When a bill of exchange is made payable to plaintiff, or order, the 


title to it is in him, and, to divest him of it, a transfer from him 
or his endorsement is necessary. Ibid. 


. Notice of protest, enclosed in a letter addressed to the endorser, 


sent by mail to a post-office in the parish of his residence, is a good 
notice, in the absence of any proof that there was another post- 
office nearer to his residence. Gallagher v. Tyson, 35, 


. Where the mail service, between two points, is suspended or broken 


up, @ notice of protest deposited in the post-office by the notary at 
one place, addressed to an endorser who resides in another, is not 
good; the post-office affords a safe means of conveyance, but nota 
legal place of deposit for notices. Citizens’ Bank vy. Pugh, 48. 


. Notice of protest, addressed to the endorser, sent by mail, must be 


addressed to the nearest post-office to his residence, unless it is 
shown that he is in the habit of receiving his letters and newspa- 
pers from one more distant. Ibid. 


. The Acts of the Legislature of 1827 and 1855, do not change the gene- 


ral commercial law, in regard to the diligence to be used in serving 
notices of protest; these acts merely provide a new mode of proving 
such diligence. Ibid. 


. Where the mail service cannot be used asa means of conveying 


notice, the holder of commercial paper is not excused, if he does 
not use all other practicable means of bringing home notice to the 
party whom he wishes to charge. Ibid, 


. The plea of prescription of five years, on a promissory note, will be 


maintained when the evidence shows no interruption for that 
length of time. White et al. v. Blanchard et al. 59. 


Where the holder of a promissory note seeks to bind the endorser, 
it must be shown that due diligence has been used in making de- 
mand, and giving notice; and the impossibility of giving notice at 
an earlier date. Harp v. Kenner, 63. 

Demand of payment should be made upon the very day a note be- 
comes due. Any inevitable accident, irresistible force or unforeseen 
occurrence, which could not be provided against, is a sufficient 
excuse for non-presentment. It must, however, be patent, real, 
and as a natural consequence. An excuse arising from such a cause, 
pis major, must also disappear with it, Jex v. Tureaud, 64, 
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BILLS AND PROMISSORY NOTES (Continued. ) 
12. It is pot necessary that demand be made, nor that notice of dishonor 


be given, by a notary. These requisites may be performed by any 
person, lawfully in possession of a note, and competent to testify 
as a witness. Thid. 


. When payment of a promissory note cannot be demanded at the 


time and place of its maturity, a demand should be made as soon 
after as practicable. Ibid. 


14. By the President’s proclamation of March 31st, 1863, commercial 


16. 


17. 


18, 


20. 


21. 


intercourse was interdicted until May, 1865. Ibid. 


. Promissory notes being the property of a succession, and two 


months having elapsed from the restoration of commercial inter- 
course between the sections, in which the several parties re- 
sided, before the appointment of an administrator: Held—That 
neither demand nor notice is required until reasonable time after 
the appointment of an administrator. Tid. 


In a suit on a promissory note, where the defendant pleads that the 


consideration was money loaned to a third party, he is not entitled 
to have that third party called in warranty. 
Hackett v. Schiele et al. 67. 


If presentment of a promissory note cannot be made at maturity, 


on account of irresistible power, the holder will not. be deprived of 
his right against other parties, provided he makes presentment and 
gives proper notice, within a reasonable time after he has the 
power to doso. The holder is never bound to an impossibility. 
Union Bank of Tennessee v. Robertson et al. 72. 


In order to bind the drawer or endorser of a draft, the evidence 


must show that a demand has been made in due time. 
Vanwickle vy. Downing, 83. 


. To bind the endorser on a promissory note, notice of demand or 


non-payment must be shown. Notice left at the bank where the 
note is made payable is not notice to the endorser, unless it is 
shown that it reached him in a reasonable time, or an effort was 
made to serve it on him. Greves v. Tomlinson et al. 90. 


Itis not incumbent on plaintiff to prove the signatures of the 


drawer and first endorser of a promissory note, when defendant is 
a subsequent endorser; his transfer of the note by endorsement 


. admitted the validity of his title. Wolfe v. Poirier et al. 103. 
Plaintiff commenced a suit by executory process, to enforce the 


payment of promissory notes secured by mortgage on real pro- 
perty. Defendants enjoin the sale on the ground that the plaintiff 
is without title to the notes. The notes bear no endorsement or 
assignment; in answer to the injunction plaintiff alleges a transfer 
to him by all parties in interest of the notes sued on: Held—That 
unless plaintiff shows a transfer of the notes, made in strict con- 
formity to law, the injunction will be maintained. 
Burton vy. Kron et al. 107. 
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BILLS AND PROMISSORY NOTES (Continued. ) 


22. Where several parties endorse a promissory note, they are not joint — 
sureties to the holder, but each one is severally liable to him for 
the whole amount. Syme v. Brown et al. 147, 


. Notice of protest deposited in the post-office at New Orleans, La, 
during the time it was in the possession of rebels in arms against 
the Government of the United States, addressed to an endorser 
residing in the town of Madison, Indiana, is no notice to the en- 

, dorser, the mail service between the two places being interrupted 
by the war. Shaw vy. Neal et al. 156, 


. To bind the endorser, the holder should have sent the notice as soon 
as communication was opened between the two points. Ibid. 


. In the absence of any proof, the Court will presume that the en- 
dorsement was made before hostilities commenced between the 
United States and a portion of her citizens engaged in armed 
rebellion against their government. Ibid. 


. The want, failure or illegality of consideration, may be established 
by parol testimony, between the parties to the note. 
Reeve v. Doughty et al. 164. 


. Where the consideration of a promissory note is shown to be Con- 
federate treasury notes, the Courts of this State will not enforce 
its payment. Ibid. 


. Notes endorsed in blank may be sued on by an agent or executor, 


having possession thereof, in his own name, and a judgment 
thereon will be res judicata. The question of ownership is unim- 
portant, except defendant has an equitable defence against the true 
owner. Ricard v. Harrison, 181. 


9. Notice of protest is properly served at the place of business of the 
party to whom it is addressed. Kock vy. Bringier, 183. 


. The fact that notes are protested is not proof that the endorser __ 
thereof is insolvent. Ibid. 7 

. A general power given tothe business manager of a corporation, 
does not authorize him to bind the corporation as drawer of a 
promissory note. Culver, Simonds & Co. v. Leovy et al. 202. 


. A promissory note is drawn to the order of two persons and endorsed 
by both; they are jointly liable, but are not bound in solido. 
Ibid. 


. Where one of a series of notes, secured by mortgage, delivered by 
the maker, has come again into his hands, the debt evidenced by it 
is extinguished by confusion. C. C. 2214. By reissuing such note, 
after maturity, he may bind himself, but cannot revive the obliga- 
tions of the other parties, nor the mortgage securing it, which 
being only an accessory to the principal debt between the maker 
and the payee, is extinguished with the note. C. C. 3252, 3374. 

Schinkel v. Hanewinkel, 260. 
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BILLS AND PROMISSORY NOTES (Continued. ) 


34, The discharge of an endorser of a note because notice of protest 
was not properly served, does not release the other endorsers. The 
holder is only bound to notify the endorser whom he intends to 
hold liable. Crane v. Trudeau et als. 307. 


. Inrelation to third parties and bona fide holders, the obligations of ac- 
commodation endorsers are co-extensive with those of endorsers of 
business paper. It would be different if the transferree of a note 
endorsed, obtained it from the maker. In such a case the endorser 
would be a surety. ' Ibid. 


. Where no privity is shown between the parties to a note, every en- 
dorsement, whether accommodation or otherwise, is essentially 
an original contract, equivalent to a note in favor of the holder. 

Ibid. 

. Where the consideration of a promissory note is shown to be the 

sale of an African slave, payment cannot be judicially enforced. 
Austin v. Sandel, 309. 

. Where property has been sold at succession sale, and notes executed 
for the price, with a stipulation in the act of sale and mortgage, 
that the property sold remains specially mortgaged and hypothe- 
cated, with privilege of a vendor in favor of whoever may be the 
future holder of the notes, any future holder of the notes may ob- 
tain an order of seizure and sale of the property mortgaged, in his 
own name, by exhibiting the notes and act of mortgage, or, in 
any legal capacity, such as curator, without exhibiting letters of 
curatorship. Bayly v. McKnight, 321. 


. Where the holder of a promissory note permits a payment to be en- 
dorsed on the note in Confederate treasury notes (an unlawful issue) 
Courts will not interfere, but will leave the parties where their 
conduct has placed them. Luzenberg vy. Cleveland, 473. 


. Where a party has acquired a negotiable note after its maturity, he 
will be protected as an innocent holder, if the immediate holder 
who transferred it to him took the note by endorsement bona fide 
for value before it was due. The holder of a promissory note in 
good faith succeeds to all the rights of the endorser under whom 
he holds. Cook v. Larkin, 507. 


. Payment of a promissory note to the holder, endorsed in blank, will 
discharge the drawer and endorser. Hunt v. Stone et al. 526. 


. Where the drawer and endorser of a promissory note seek to avoid 
payment on the ground that the holder is not the owner thereof, 
and that they have equities against the real owner, the burden of 
proof is on them to show the equities that exist. Ibid. 


. The holder of a promissory note, though he is only the agent of the 
owner, may sue and recover judgment in hisown name.  /bid. 


See Acency—Robertson v. Levy, 327. 
” ee Meyers v. Simmons, 370. 
‘© Osriaations—Slephenson v. Mount et al, 295. 




























INDEX. 
BONDS. 


1. A bail bond taken by a justice of the peace, in a case in which he jg j 
prohibited from admitting the party to bail, is void; and the 
securities thereon will incur no liability. 

State v. Whitaker, 149, 
2. Where an appearance bond is not signed by the accused, he is not 
bound thereon; and a judgment against the surety is not valid. 
/ State v. Taylor et al. 145, 
Szx Construction, Ruues or—(Grion v. Creditors of Gion, 81, 
See Huspanp anv Wire— Wickliffe v. Dawson, 48. 
CITATION. 


1, Where the return shows that defendant was cited by service ‘on 
Miss B. B. Simms, a white person, about the age of fourteen, re- 
siding in defendant’s house: Held—Not to be a legal citation. 

McCracken v. Simms, 33, 

2. Citation must be addressed to the defendant in the suit, otherwise 

it is defective and void. Knowledge of the suit brought to the 

defendant in any other way, will not cure a defective citation. 
Bertoulin y. Bourgoin, 360. 
See Huspanp anp Wire— Wickliffe v. Dawson, 48. 


COMMERCIAL INTERCOURSE. 


1. By the President’s proclamation of March 31, 1863, commercial in- 
tercourse was interdicted until May, 1865. Jex vy. Tureaud, 64, 


2. Promissory notes being the property of a succession, and two months 
having elapsed from the restoration of commercial intercourse be- 
tween the sections, in which the several parties resided, before the 
appointment of an administrator: Held—That neither demand nor 
notice is required until reasonable time after the appointment of 
an administrator. Ibid. 























3. A contract made in 1862, between French subjects residing in 
France, on the one side, and persons residing within the rebel 
lines, and within the limits of the insurrectionary States of the 
United States, on the other, was not a traffic between enemies for- 
bidden by the law of nations, the President’s proclamation or the 
acts of Congress. Devot & Co. v. Marx, 491. 

4, The proclamation of the President of the United States, and the 
acts of Congress, approved July 13th, 1861, only interdicted and 
prohibited commercial intercourse as unlawful, between the inhab- 
itants of the eleven States named on the one side, and the citizens 
of the rest of the United States, on the other side. 120U.8. 
Statutes at Large, 1862. Ibid. 


COMMON CARRIER. 


1. The responsibility of a common carrier, in transporting slaves, is of 
the nature of that assumed in carrying passengers, and not pack- 
ages. Ifloss occurs the carrier is responsible only for negligence 
or unskillfulness. 

Folse et al. v. N. O. Coast and Lafourche Trans, Co., 199. 
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COMMUNITY. 


1. The partnership, or community of acquets and gains, is presumed 
to exist between the husband and wife, when nothing is shown to 
the contrary, and all property acquired during the marriage belongs 
to that community of which the husband is the head and master. 
C. ©. 2371, 2374. City Insurance Co, v. Lizzie Simmons, et al. 249. 


2. During the existence of the community of acquets and gains, be- 
tween T. L. King and his wife, he purchased immovable property, 
and put the same as stock into a partnership of which he became 
amember. After the dissolution of the community, by the death 
of Mrs. King, the property was sold on execution for the debts of 
the partnership; and the heirs of Mrs. King bring suit for her com- 
munity interest therein: Held—That T. L. King, as the head and 
master of the community, had the right to put the acquets and 
gains as stock in the partnership; by so doing, it became the pro- 
perty of the partnership, and specially liable for its debts; anda 
forced sale thereof to pay them, divested whatever title the com- 
munity had in said property. 

Carpenter v. Feathersion & Amis, 508. 


See Execurors AND ADMINISTRATORS—Bronson v. Balch, 39. 
See Hussanp anp Wire—Beigel v. Lange, 112. 


COMPENSATION. 


1. Compensation takes place where the demand of plaintiff and defend- 
ant are equally liquidated. C. C. 2205. C. P. 368. 
Hope v. Howard. 465. 


2. Where the law authorizes the plea in compensation to be made, 
evidence is admissible to establish the demand. Ibid. 


CONFEDERATE OBLIGATION. 


See Conrracts—Bowman v. Gonegal, 328. 
a “ Plait v. Maples, 459. 
See Jurispicrion— Wright v. Stacy, 449. 


CONFEDERATE TREASURY NOTES. 


1. Courts will not enforce a contract, the consideration of which is 
Confederate notes. Hunley et al. v. Scott, 161. 


2. Where the consideration of a promissory note is shown to be Con- 
federate treasury notes, the Courts of this State will not enforce 
its payment. Reeve v. Doughty et al. 164. 


3. The plea of a tender of payment in Confederate money will not avail 
defendant, although it was the circulating currency at the time. 
Graves v. Hardesty & Harris, 186, 
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CONFEDERATE TREASURY NOTES (Continued. ) 


4. Plaintiffs obtained judgment against defendant, and others, in 186]. 
afterwards plaintiffs’ attorney acknowledged satisfaction thereof, 
on receipt of the amount in Confederate money: Held—That the 
attorney had no right to receive such paper in payment of his 
clients’ judgment, without their consent, and that the judicia] 
mortgage must be reinstated of record. 

Garthwaite, Wheeler & Co. v. Wentz et al. 196, 


5. Where the consideration of a promissory note is shown to be Con- 
federate treasury notes, payment will not be’ enforced by our 
Courts. The principle is now definitely settled in our jurispru- 
dence, that the issue of Confederate treasury notes was illegal, and 
all obligations and contracts founded on them are absolutely null 
and void. Huck v. Haller & Brother, 257. 


6. A party to a contract, the consideration of which is Confederate 
treasury notes, cannot recover thereon. Washburn v. Offut, 269. 


7. A contract, the basis of which is Confederate notes, will not be 
enforced. King v. Huston, Hubbell & Co., 288. 


8. The late so-called Confederate States never reached the dignity of a 
de facto Government, and, consequently, were without the legal 
right to coin money or emit bills of credit, or authorize their cir- 
culation as a medium of exchange. * McCrackenv. Poole, 359. 


9. The issuing of Confederate treasury notes was an act of rebellion, in 
palpable violation of law, and contracts growing out of the use of 
these notes, as a medium of exchange, cannot receive judicial 
sanction. Ibid. 


10. Confederate treasury notes were issued in violation of law, and 
used for the purpose of overthrowing the Government of the 
United States. Courts of Justice will not lend their aid to give 
effect to contracts, the consideration of which are illegal and re- 
probated by law. Howard vy. Kirwin, 432. 


11. Confederate Treasury notes were issued to assist the rebellion 
against the Government of the United States, and the circulating 
them as money was immoral and against public policy. Parol 
evidence is admissible to vary or contradict a written contract that 
is reprobated by law, Norton v. Dawson et al. 464. 


12. Where defendants sold goods for account of plaintiff, and received 
in payment Confederate notes, without plaintiff’s authorization to 
do so, they will be liable to him for the proceeds of the sale in legal 
currency. Thomas v. Thompson & Barnes, 487. 


Sere Atrorney—Railey & Campbell v. Bagley et al. 172. 

See Brits AnD Promissory Notes.—Luzenberg v. 
Cleveland, 473. 

See Jurispiction— Windham v. Cerf, 498. 
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CONSTRUCTION, RULES OF 


1. Judicial bonds must be construed with reference to the law under 
which they are given. 
Guion v. The Creditors of the Succession of Guion, 81. 


2. Judgments must be interpreted by the pleadings and the nature of 
the obligation sued upon. Garnishees sued as ordinary parties, 
cannot be condemned in solido: solidarity is never presumed. 

McKinbrough v. Castle et al. 128. 


- 





CONTRACTS. 


1. Where a party contracting with the city of New Orleans to clean the 
streets, allows to be inserted in the contract a clause, that in case 
of failure to perform the work specified, at the proper time, the 

’ street commissioner shall cause the work to be done at whatever 
cost he may be able to obtain the labor and material, and to deduct 
the expense thus incurred from the amount due by the city to the 
contractor, such clause is valid and binding upon said contractor. 

Rossvally v. City of New Orleans, 7. 


2. In an action on a quantum meruit, the defendant may show that there 
was a verbal or written contract between the parties; and if a cor- 
tract really existed, the plaintiff, who sues on a quantum meruit, 
cannot recover. Willis v. Melville, 13. 


3. When an obligor, from inevitable accident or irresistible force, can- 
not perform one of two things, either of which at the time of his 
engagement he had the option to do, he is not relieved from the 
obligation to perform the other. Jacquinet v. Boutron, 30. 


4. When two parties enter into a contract with a third, and neither a 
commercial partnership nor a solidary obligation is shown, judg- 
ment cannot be rendered in solido. Turnage v. Wells et al. 135. 


5. Plaintiff brought suit for the price of salt purchased by defendant 
in 1862; defendant pleads that the salt was for the Confederacy, 
and that Courts of justice should not enforce the contract. There 
being a doubt of plaintiff's knowledge of the unlawful purpose of 
defendant, the Court will presume him to be innocent. 

Fee v. Gonegal, 263. 


6. The defendant cannot take advantage of his own unlawful acts to 
annul his contract. , Tid. 





7. A contract was entered into, during the existence of the late war, 
between defendant, residing in the city of New Orleans, after the 
occupation of the city by the Federal forces, with John J. Pettus, 
then Governor of Mississippi, one of the so-called Confederate 

. States, for the supply of the so-called Confederates, with a large 
quantity of salt and other goods, in exchange for cotton and other 
produce: Held—That the contract so made is illegal on its face, 
absolutely null and yoid, and ¢annot be judicially enforced. 

Bowman v. Gonegal, 328. 


70 
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CONTRACTS ( Continued.) 


8. A contract must have a lawful purpose, and if it have an unlawfal 
cause—if it be contrary to good_ morals or public order, it cay 
have no effect. Ibid, 


9. Where one renders services beneficial to another at his request, ap 
implied contract is raised for remuneration. The law does not 
allow one person to enrich himself at the expense of another. 

Beall v. Van Bibber, 434. 


10. Where the consideration of a contract is unlawful on its face, it 
cannot be ratified, so as to authorize the Courts to enforce it. A 
contract of sale is incomplete until the delivery of the thing sold, 
C. C. 2450. Plait v. Maples, 459, 


11. Steamboats and other water-crafts, navigating the waters of the 
United States, are prohibited by act of Congress from transporting 
freight or passengers, without first obtaining the necessary license 
or inspection papers from the collector of customs. Contracts of 
insurance of affreightment, made with any steamboat navigating 
any of the waters of the country in direct violation of law, are null, 
and cannot receive judicial sanction. 

Benton v. Hope & Tully, 463, 


CORPORATIONS. 


1. By the decree of forfeiture, the corporation loses the faculty of 
suing in its corporate name. Bank of Louisiana v. Wilson, 1. 


2. Where the charter of an incorporated company has fixed the quali- 
fication of voters, by declaring that each share of stock shall be 
entitled to one vote, which may be cast by the stockholder in per- 
son or by proxy, any vote or votes cast by a party at any election 
of the corporation, without the qualifications named, is null and 
void, and the election will be declared and enforced without count- 
ing such votes. Monsseauzx et al. v. Urquhart et al. 482. 


3. The right of voting, conferred by the charter, is not to be tested by 
the mere ownership of stock, but the transfer of it must be patent 
on the stock-book. Ibid. 


4. Where stock of the company stands on the books in the name of an 
individual, as president, and has not been transferred by him on 
the books of the company, he has no right to vote on it, or for it, 
at any election. Ibid. 


cr 


. Stock, or shares standing on the books of the company, in the name 
of the corporation itself, cannot be voted for by one of its officers. 
Ibid. 
Sree Brus anp Promissory Nores—Culver, Simonds &(o. 
v. Leovy, 202. 
COSTS AND FEES. 


1. Clerks of Courts and sheriffs have the right, every six months after 
a suit has been instituted in any of the Courts of this State, to 
demand their costs from the plaintiff, and after authenticating the 
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COSTS AND FEES (Continued. ) 


amounts due, to issue execution for the collection of them; this 
right is accorded to no other officer of the State. Revised Statutes, 
p. 124, 27. New Orleans, praying for Expropriation, 382. 


2. Experts, auditors and judicial arbitrators, are to be paid as well as . 
the taxed cost, by the party cast at the termination of the suit. ‘4 
Tid. 4 

See Practice—Duplantier vy. Wilkins, 112. 


CRIMINAL LAW. 


‘1. The‘charge of ‘‘ enticing away from deponent, H. E. Moore’s plan- 
tation, certain freedmen laborers,” is not an offence known to our 
law. State v. Sypher and Petit, 71. 

2. Where an indictment is found more than.a year after the alleged 
committing of a crime, other than willful murder, arson, robbery, 
forgery and counterfeiting, to be valid it must-allege upon its face 
facts that will negative prescription. State v. Bilbo, 76. 


3. Where more than one year intervenes between the commission of 
the offence (willful murder, arson, robbery and counterfeiting ex- 
cepted,) and the finding of the grand jury, thé facts which inter- 
rupt prescription must be set forth in the indictment, otherwise 
the prosecution must fail. State v. Peirce et al. 90. 


4. A justice of the peace, before whom a party is brought for exami- 
nation, cannot admit him to bail if the crime of which he is accused 
be punishable with death, or with seven years’ or more imprison 

. ment at hard labor. Revised Statutes, 148-9, sec. 82. 

State v. Whitaker, 142. 
. Where a patty has been arrested in one parish, charged with an 
offence committed in another, it is the duty of the magistrate to 
commit him to prison until he can be transferred to the parish 
where the offence is alleged to have been committed, and a bond 
taken by the magistrate whereby the party is released from prison, 
is unauthorized and void, and the sureties cannot be held. Revised 

Statutes, page 167, 2 49. State v. Collins, 145. 


6. In cases of conviction of the crime of libel, the law authorizes pun- 
ishment by fine or imprisonment, or both, at the discretion of the 
Court. Acts of 1855, sec. 21. Slate vy. Butman, 164. 


. Where the Judge has limited - his sentence to a fine, he cannot im- 
prison more than twelve months in default of payment of the fine. 
Acts of 1855, sec. 4. Ibid. 


8. It is sufficient, to establish the forgery of a check and the signature 
thereto, to show a similarity between the spurious check and the 
genuine one, such as to create a possibility of fraud. 

State v. Dennett, 395. 

9. The statute of Louisiana introduced no change in the common law, 
as to the distinctions in degrees of insanity; it merely directed the 

action of juries, in a case where a prisoner, upon the general issue 

of not guilty, was acquitted for that cause. Thia. ' 


o 
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CRIMINAL LAW (Continued. ) ‘can 


10. A bill of indictment for larceny will not lie, unless brought Within 
one year after the offence shall have been made known to the Officer 
having the power to direct the investigation. 

Slate v. Bryan, 435, 
11. The indictment must negative prescription apparent on its face, 
alleging either, that the crime was not discovered within the year, 
or that the prisoner absconded or fled from justice. Ibid, 


See Jurres anp Jurors—Silate v. Vegas, 105. 
CURATOR AD HOC. 


1. In proceedings for sale of land for taxes, the act of 1858 does not 
authorize the appointment of a curator ad hoc to represent the un- 
known owner, where the owner had died and a curator to his 
estate had been appointed. Gernon v. Handlin, 25, 


2. Where an order of seizure and sale has been obtained on a mort- 
gage, and the debtor who granted the mortgage is absent from, 
and not represented in the State, the law does not require antece- 
dent proof or affidavit of his absence, before an attorney can be 
appointed to represent him. Frost v. McLeod, 80. 


SEE ABSENTEE—Field & Co. v. N. O. Delia New’s. Co. 36. 
" * Samory v. Montgomery, 333. 
DAMAGES. 


1. Where defendant shows that cotton was damaged before he was 
authorized to take possession of it, it is incumbent on plaintiff to 
show that other damages were sustained, and the extent thereof, 
before he can recover. 

Farley, Jury & Co. v. Vanwickle & Co., 9. 

2. In an action of damages plaintiff must put defendant in default 
before he can recover. In commutative contracts, where the recip- 
rocal obligations are to be performed at the same time, or the one 
immediately after the other, the party wishing to put the other in 
default, must, at the time and place expressed, or implied, by 
the agreement, offer or perform, as the contract requires, that 
which, on his part, was to be done, or the other party will not be 
legally put in default. Provosty v. Putnam, 84. 


3. As a prerequisite to recovery of damages for violations of a commu- 
tative contract, the defendant must have been put in default. 
Ibid. 
4. Where plaintiff bought cotton of defendant, to be delivered ata 
certain place, but no time mentioned, he could refuse its immediate 
delivery. But no-claim for damages will be sustained against de- 
fendant on account of the non-delivery of the cotton, without 
proof of his being put in default. Pratt v. Craft, 130. 


5. The charge against plaintiff that he had sworn falsely, and the calling 
him a swindler and thief, amount to a presumption of damage. 
Mallerich vy. Mertz, 194. 
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DAMAGES ( Continued. ) 


6. Plaintiff shipped at New Orleans, December 18th, 1860, as pilot on — 
the Fulton, bound on a voyage to Bayou Macon; at Dunn’s land- 
ing he voluntarily left the boat, in consequence of being told by 
the captain that wages would be stopped while the boat remained 
at that point: He has no action in damages nor for services beyond 
the time actually employed, he not having put defendant in default. 

Patterson y. Steamer Andy Fulton et al. 178. 


7. In a question of damages, where private property is taken for public 
use, and the testimony is so conflicting, that from it the Court is 
unable to do justice between the parties, the case will be remanded 
to the Court of the first instance, in order that the quantum of 
damages may be ascertained by a jery of free holders. C. C.2608. 

Bailey v. New Orleans, 271. 


8. No damage can be recovered by plaintiff on account of the collision 
of steamboats, if, by his fault, negligence or mismanagement, he 
has contributed to the collision» If the collision be the result of 
accident, the one in fault must bear the whole loss. 

Kellogg et al. v. Steamboat T. D. Hine et al. 304. 


| 9. Malicious slander will be punished by the infliction of damages 
commensurate with the aggraved character of the language used. 
The doctrine in the case of Mohrman y. Oshe, 17 A. 64, reaffirmed. 

Bonnin v. Elliott, 322. 


10. In actions for quasi offences the law has left a discretion to the Court 
i and jury to assess the damages. 


Pike & Co. v. Doyle & Co., 362. 


11. Damages cannot be allowed defendant, as attorney’s fees, where 
the judgment is in favor of plaintiff. 
‘ Levy & Dieter v. Baer, 468. 


12. Where a party brings suit for the possession of property unlawfully 
f taken away from him, with a claim for damages for such unlawful 
t detention, the Court will restrict the judgment for damages to the © 

amount actually proved. Means et al. v. Hyde & Mackie, 478. 


DOMICILE. 


1. Defendants had their domicile and residence in one parish, where 
they had resided for a number of years, from which they removed 
temporarily to another parish, to avoid the dangers resulting from 
the late war, where they engaged in business, and participated in 
one or two elections by voting, without doing any other act, or sig- 
nifying their intention of a change of domicile: Held—That these 
acts, of themselves, are not sufficient to cause a change of domicile, 
and the parties must be considered as still residing at their former 
domicile, where they must be sued. 

Folger & Son v. Slaughter et al. 323. 





Sez Practice—Griffin, Smedes & Co. v. Manning, 204. 
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EMANCIPATION. 


| Tithe 
1. Under the Constitution and laws of the United States and of Lonis- 
iana, the Courts can render no decree recognizing property in man, _ 
i Whitehead et al. v. Watson et al. 68, 


2. The sale of a negro woman asa slave, after the adoption of the Cop. 
stitution of 1864, is an absolute nullity. Fenn et al. v. Carr, 106, 


3. The Emancipation Act of the sovereign power necessarily annulled 
7 the laws under which contracts relating to the ownership of slaves 
| were previously enforced. Wainwright v. Bridges et al. 284, 


4. The status or condition of slavery derived its existence from the Jaws 
which sanctioned it. The change of the status involved the abro- 
gation of the law which gave it; for emancipation and the existenog 
of law tolerating that condition are incompatible. Ibid, 


5. The amendment of the Constitution, emancipating slaves, destroyed, 
in some instances, liens granted to secure the enforcements of con- 
tracts relative to slaves; but the language of the amendment does 
not show that the sovereign designed and intended the extraordi. 
nary deed of destroying valid contracs. The amendment only freed 
the servant from his master, and destroyed liens granted on him, 
It did notchange or destroy the master’s obligations under his contract. 
(Hyman, C. J., concurring ) Ibid. 


6. Freedom, it has been properly held, was a pre-existing right; slavery, 
a violation of that right. ‘Titles to slaves, would, therefore, seem 
to be vitiated ab initio. Tid. 


EVIDENCE. 


1. Where plaintiff has established his ownership up to a particular 
date, the burden is on defendant, or those through whom he holds, 
to show a legal divestiture of plaintiff's title. 

Sullivan vy. Goldman, 12. 


2. Eviderice is admissible to prove that an attorney is in the building 
in which the Court sits—it being the custom of the Court to send 
the crier to notify the attorney, if he is not in the court-room when 
the case is taken up. Gernon v. Handlin, 25. 





te al 


~ 


. The prohibition of parol evidence, against or beyond the contents 
of an act, only extends to the persons who were parties to it. 
Blake v. Hall, 49. 


4, In case of an insolvent estate, the oath of the several parties credi- 
tors is prima facie proof, as required by law, to entitle such credi- - 
tors to vote in the election of a syndic. Ibid. 


oo 


In a suit upon an open account, composed of distinct contracts, not 
exceeding five hundred dollars each, one witness to each item is 
sufficient, although the aggregate amounts to more than five hun- 
dred dollars. Stribling v. Stewart, 71. 
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EVIDENCE (Continued. ) 


6. Where plaintiff seeks to hold the drawer and endorser of a draft re- 
sponsible on a subsequent promise, he must show by evidence that 
the defendant knew, at the time he made the promise, that he was 
released from liability by the laches of the plaintiff. 

Vanwickle v. Downing, 83. 

7. A commercial partnership being plaintiffs in a suit, and a commission 
to take testimony issuing after the death of one member of the 
partnership, and before his representatives had been made parties 
to the suit: Held—That the testimony should be admitted; the 
representatives alone have the right to object. 

Roth & Deblieux v. Moore, 86 

8. A party cannot avail himself of his own letters, as evidence, unless 
the letters have been called for by the opposite party to establish 
some fact againsthim. A fortiori, their contents cannot be proved 
by parol. Merritt v. Wright, Williams & Co., 91. 

9. The testimony shows that Downing, a merchant in Vicksburg, re- 
ceived from plaintiffs a draft on defendants, Wright, Williams & 
Co., of New Orleans, and forwarded it to them with a letter written 
by himself; that he copied the letter into his letter-book, and, sub- 
sequently, sent the letter-book to defendants, and they are now in 
possession of the letter, and the letter-book, and have failed to 
produce them on demand: Held—That on a foundation thus broad, 
the plaintiffs are entitled to prove the contents of the missing letter 
by parol, and in connection therewith to show the copy from the 
letter-book. Ibid. 

10. It devolves on the party objecting to testimony to state the particu- 
lar grounds upon which its introduction is resisted. 
Bogan v. Finlay et al. 94. 
11. Where a judgment of separation of property between the husband 
and wife is made the basis of an injunction suit by the wife, the 
judgment is admissible in evidence to prove rem ipsam; but, where 
the defendants in their answer attack the validity of the judgment, 
as fraudulent and collusive, it will produce no legal effect unless its 
genuineness is established by other legal evidence. Ibid. 
12. Where the evidence shows that the Citizens’ Bank was in the habit 
of paying in Confederate treasury notes, or notes of the local 
banks, at the option of persons presenting checks for payment, the 
Court will not presume that the payment of a particular check was 
made in Confederate treasury notes. 
Clark & Thieneman v. Norwood et al. 116. 
13. A party bringing suit on an unliquidated demand must establish his 
claim with legal certainty. | Carver & Co. v. Harris, 121. 
14. Plaintiff enjoins a seizure under a writ of fieri facias on the ground 
that he is the owner and possessor of the property seized, and the 
judgment creditor, in answer to the injunction, avers that the act 
of sale on which plaintiff claims the property seized, is fraudulent 
and simulated: Held—That the party claiming the property is 
bound to make his title clear and certain by legal evidence. 
Corcoran v. Sheriff et al. 139, 
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EVIDENCE (Continued. ) 


15. An act sow seing prive has no date -against third parties, except the 
one at which it is produced, unless the real date is shown by evi- 
dence dehors the instrument. Ibid. 








16. In a suit on a promissory note by a third holder against the maker, 
the payee and endorser is a competent witness for the maker tg 
prove a subsequent agreement between the maker and payee, then 
the holder by which the note was to be extinguished. 

Nash v. East, 165, 


17. The mere fact of the witness being a party to the record, does not 
disqualify him as a witness. 
Beebe & Co. v. Kaiser & Bryan, 270, 


18. Where testimony, taken by commission, has been improperly ex. 
cluded on trial in the Court below, and is in the record on appeal, 
the Supreme Court will not remand the cause on that account, but 
will render judgment on all the evidence in the record. lid. 


19. After the termination of the partnership, no admission or acknowl- 
edgment, by one of the partners, of the correctness of an account 
made before the dissolution of the partnership, is legal evidence 
against the other members of the firm. 

Conery v. Hayes et al. 325. 


20. The admission of a partner, after the dissolution of the partnership, 
toathird party, that an account made before the dissolution is 
correct, where the amount is over five hundred dollars, is not con- 
clusive against him. C. C. 2257. Ibid. 


21. A proposal to compromise is not admissible as evidence against the 
party making it, unless some fact or distinct liability is admitted in 
the offer. Pike & Co. v. Doyle & Co. 362. 


22. The evidence of witnesses, as to what they heard from or were told 
by others, of orders having been issued, or given by the insurgent 
military authorities, then in possession of the city, for the destrae- 

' tion of property prior to, or about the time of the loss of the ship 
Pettigrew, was properly admitted as part of the res geste. 
Marcy et al. v. Merchants’ Mutual Ins. Co., 388. 


23. The testimony of one witness, unsupported by corroborating cir- 
cumstances, is insufficient to prove a verbal contract where the 
amount exceeds five hundred dollars. C. C. 2257. 

Brady v. Me Williams, 433. 


24. Where the petition alleges that the defendant is executor, and he 
is cited in that capacity, a promissory note signed by him as execu- 
tor, is admissible in evidence under the general issue. 

Hays v. Compton, 434. 


25. Written evidence of a contract of sale is admissible without an alle- 
gation that the contract is reduced to writing. The law does not 
require parties litigant to allege that their evidence is in writing. 

Brown v. Caves, 438, 
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EVIDENCE ( Continued.) 


96. The Supreme Court will not look beyond the transcript of “es 
to ascertain facts not therein transcribed; nor will it presume that 
the District Court permitted a wrong to be perpetrated on the 
government. Ibid. 


97. The contents of a written instrument cannot be proved by parol evi- 
dence, without first showing the existence and loss of the written 
document. The best evidence in the reach of the parties should 
be produced. Marks & Co. v. Winter, 445. 


98. Statements made, or letters written, by an endorser of a promissory 
note, after the transfer, are not admissible to defeat the action of 
the holder. If his testimony can be used at all, it is as a sworn 
witness in the case. . Dowty v. Sullivan, 448. 


99. A receipt which acknowledges payment is merely prima facie evi- 
dence of payment, but is not conclusive proof. 
Platt v. Maples, 459. 
30. The answers of defendant to interrogatories propounded by plaintiff, 
can only be destroyed by the oath of two witnesses, or one witness 
corroborated by strong circumstantial evidence, or by written 
proof. C. P., Art. 354. Hynson v. Texada, 470. , 


31. Parol evidence is inadmissible to change the parties to a written in- 
strument, by showing that the party who signed the note did so as 
the agent and surety for another, whose name does not appear on 
the note. Bogan v. Calhoun, 472. 

$2. The answers of a party interrogated on facts and articles form a part 
of the pleadings, and make a part of the record, and either party 
may use them without formally introducing them in evidence. 

Burckett v. Hopson, 489. 

33. A party who introduces evidence not admissible under the pleadings, 
cannot object to testimony being offered by the opposite party to 
rebut it. Monsseau v. Thebens et al. 516. 


84. Where the defendant alleges a written contract, he will not be 
allowed to prove by parol a verbal acknowledgment by plaintiff, 
nor will he be allowed to amend his answer by striking out the 
word ‘‘ written,” when the case is on trial, in order to enlarge the 
evidence. Duplantier v. Michoud, 530. 

Sre Acency—Humphrey v. Browne, 158. 
‘* Brits anv Promissory Notes— Wolfe v. Poirier, 103. 
‘* Conrep. Treasury Nores—Norton v. Dawson, 464. 
EXECUTION. 


1. The execution of a judgment cannot be suspended on a rule to show 
cause. A suspensive appeal will not lie from a judgment dismis- 


sing such a rule. Wiley v. Woodman & Bement, 210. 
2. Execution of judgment can only be suspended upon petition, affida- 
vit and bond given for injunction. Ibid. 


Sze Pracrice— Wiley v. Woodman & Bement, 188. 
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INDEX. ‘. 
EXECUTORS AND ADMINISTRATORS. 


1. A curator by refusing to take the oath of allegiance, and going beyong 7 


I 


the jurisdiction of the proper authorities became /functus officio, 
and lost all right to administer the property of the succession any 
further, and all claims to any commissions, except on sums recoy. 
ered by him prior to the abandonment of his trust. 

Succession of Poindexter, 22, 


. The appeal will not be dismissed on the ground that the appeal bond 


was given in favor of the wife, the surviving partner in community, 
as tutrix to her minor children, and not in her own right. The 
tutrix is ex officio administratrix of the estate, and the judgment 
appealed from is the property of the estate; so is the appeal bond, 
Bronson et al. v. Balch et al. 39, 


. The administration of the succession involves with it the adminis. 


tration of the community, and the administrator may rightfully 
cause the community property to be sold to pay the debts of the 
succession. Ibid. 


. An administrator has not authority beyond the limits of the State 


that appointed him. He must be confirmed in his administration 
by the Courts of the State, in which property is situated, or debts 
are owing, before he can administer the property or sue therein 
for the debts. Mason v. Nutt, 41, 


. An administrator can pay the debts of the succession only upon the 


authorization of the Court; the balance in his hands, after paying 
the debts, must be paid over to the heirs, or their legal representa- 
tives, by order of the Court. If he pays without such authoriza- 
tion, he does so at his peril. Succession of Robson, 97, 


. Where the account filed by the executor makes a prima fucie show- 


ing that he has no funds on hand to distribute, and the contrary is 
not made to appear, the Court will not order him to file a tableau 
of distribution. Succession of Watterston, 104. 


Where a tutrix, administering, acknowledges in her account that 
the heirs are her creditors, and it is evident that she is in- 
debted to them, the judgment homologating the account can- 
not be annulled; but it may be reduced by the creditors, if they 
show that the whole sum allowed is not due. ; 


Fendler v. Daigre et al. 190. 


.. J. C. P. Wederstrandt owned a plantation in the parish of Plaque- 


mines, La., which he left in charge of Pierre Cazenave, his agent 
and factor, and went to New York in 1863, where he died in the 
month of February, 1864. Previous to his death he made a will, 
wherein he appointed Pierre Cazenave (his agent) testamentary 
executor of his succession, who qualified as such on the 19th of 
March, 1864; prior to the time the executor qualified, a crop was 
planted and in a growing condition, under his direction as agent; 
the agent, on becoming the executor, continued the working of the 
crop through the season, with the full knowledge of the creditors 
and legatees: Held—That whatever the executor has necessarily 
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EXECUTORS AND ADMINISTRATORS (Continued. ) 


paid out in carrying on the plantation should be allowed in the 
settlement of his accounts. The fact that he did not call a meeting 
of the creditors under Art. 1160, C. C., cannot throw upon him all 
the expenses incurred in good faith, and make him at the same 
time pay over the proceeds of the crop. 

Succession of Wederstrandt, 494. 


9. Where the executor of an estate has filed an account of his admin- 
-istration, and all the credits are admitted, and all the debits are 
denied, and the account appears to be fair and reasonable, the pre- 
sumption is in favor of the executor, who is an officer of the Court, 
and positive and direct proof of every item is not required. Jhiv. 


Ser Successton—Smith v. Westholtz, 293. 
“6 $e Ware v. Jones, 428. 


“ * Succession of Bachemin, 488. 
See Turor anp TutorsH1p—Succession of Peniston, 277. 
aes - - Vincent v. D’ Aubigqné, 528. 


EXECUTORY PROCESS. 


1. An ex parte order of seizure and sale of mortgaged property, under 
a title importing a confession of judgment, must not contain any 
other or superior right over the property than that given by the 
mortgage. The law will not allow the mortgagor to incorporate a 
privilege on the property mortgaged, in the decree rendering the 
mortgage executory. The order must follow strictly the specifica- 
tions in the act of mortgage. Easterling v. Thompson, 34. 


2. In proceedings via executiva the creditor must bring himself within 
the letter of the law. Ricks v. Bernstein, 141. 


8. Where a discrepancy exists between the note and the act of mort- 
gage by which it is secured, the holder cannot proceed by execu- 
tory process. Ibid. 


4. Where a party, holding a mortgage importing a confession of jud# 
ment against the property of his debtor, resorts to the executory 
process to have the property seized and sold, he must bring him- 
self within the strict requirements of the law. 

Fortier v. Burthe et al. 510. 


5. Where the evidence shows that the party, in whose favor an order of 
seizure and sale has been rendered, is not entitled to the full 
amount for which it was granted, it will be set aside, and the in- 
junction made perpetual. Ibid. 


6. The law requiring property, sold at succession or probate sale, to 
bring its appraisement, does not apply to a case where the succes- 
sion property has been mortgaged, and the creditor has had the 
property sold under excutory process; in such cases, the law regu- 
lating the sale of property under execution governs as to the 
amount of the bid. Vincent v. D’ Aubigné, 528. 


See Brus anp Prom’y. Nores—Burton y. Kron et al. 107. 
See Prescriprion—Perrouzx v. Lacoste, 266. 
See Res Jupicata—Humphrey et al. v. Brown et al. 158. 
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FRAUD. Bt 


Sze Insurance—Pino v. Merchants’ Mutual Ins. Co,, 214 
GARNISHMENT. 


1. A simulated or fraudulent title cannot be attacked by the process of — 
garnishment. Kearney v. Nixon—May & Co. Garnishees, 16, 








2. A draft or note filed in a suit may, by garnishment process, and ip- 
terrogatories served upon the clerk of the Court, in whose custody 
it is, be attached in a suit instituted in another Court; and if his 
answers disclose possession of the draft the service is good. 

Mille et al. v. Hebert et al. 58, 


3. The garnishee is not required to answer, categorically, every question 
asked in the interrogatories, it is sufficient, if his answers negative 
every fact enquired of in the interrogatories. 

Taylor & Knapp v. McGee, 874. 


See Practice—McKinbrough v. Castle, 128. 
HUSBAND AND WIFE. 
1. The husband having signed the bond with his wife, his authorization 


is implied. Wickliffe v. Dawson, 48, 
2. A married woman, properly authorized, may bind herself as surety 
for any other person than her husband. _Dbid. 


3. When the wife brings a suit on a promissory note in her favor, and 
alleges in the petition that her husband joins in the suit, with no 
allegation or evidence of a separation of property between them, 
and no stipulation against a community of acquets and gains, the 
Court will not presume the authorization of the husband, but, on 
the contrary, will presume a community between them. 

Beigel v. Lange, 112. 


4, The note being given in favor of the wife, does not make it her se- 
parate property; it is still community property. Ibid. 
*5. In an action by the wife for a separation of property, where the cre- 
ditor of the husband files his intervention on the day preceding 
the trial, and does not show due diligence, the intervention will not 
be sustained. Strickland v. Strickland et al. 118. 


6. The articles of the two Codes upon this subject do not authorize an 
intervention to be filed at any stage of the cause. They must be 
construed together, and applied according to the circumstances of 
each particular case. Ibid. 


7. To make a judgment rendered against the husband and wife valid, 
the wife must be authorized by the husband or the Judge to appear 
and defend the suit. Washington v. Hackeit, 146. 


8. Plaintiff brings suit against a married woman, on a promissory note, 
alleged to be given for her own benefit, and joins her husband in 
the suit. A judgment by default having been set aside, the wife 
alone filed an answer. No steps were taken to have her authorized 
to appear in Court: Held—That her appearance being unauthor- 
ized, the judgment must be reversed. C. C. 123. 

Champlin v. Lee et al. 148. 
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HUSBAND AND WIFE ( Continued. ) 


9. A note signed by a married woman is invalid, where it is not shown 
that the debt inured to her separate benefit, nor that she was pro- 
perly authorized. The presumption is that the debt is that of the 
community. Thomson et al. v. Chick et al. 206. 
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10. Where the wife, separated in property from her husband by a judg- 
ment of the Court, enjoins the seizure under a fieri facias against 
her husband, on the ground that she is the owner of the property 
seized, she must establish her ownership with legal certainty, oth- 
erwise the injunction will be dissolved with damages. 

Goldsmith, Haber & Co. v. Michel, 272. 


Sree Communitry—City In. Co. v. The Lizzie Simmons, 249. 
Sree Practice—Marrionneaux v. Downs, 208. 


INSOLVENCY AND INSOLVENT PROCEEDINGS. 


1. A syndic’s commissions are limited to five per cent. on the net 
amount of money received by him. (Gaillard vy. His Creditors, 87. 


2. The fact that a debtor is under protest, and does not pay his debts, 
does not establish his insolvency. It must be shown that he has 
not the means of paying his debts, by showing that all his property 
and credits are not equal in amount, at a fair valuation, to the debts 
due by him. Lea v. Bringier, 197. 


Sree Acency—Bank of Louisiana v. Wilson, 1. 
Sree Banxruprcy—Meekins, Kelly d: Co. v. 
Their Creditors, 497. 
INSURANCE. 

1. Where a policy of insurance contains a condition that the insurance 
shall not be be binding until the actual payment of the premium, 
the insurers, if they elect to do so, may waive the condition, it 
being one inserted solely for their benefit; and parol testimony is 
admissible to prove the waiver. 

Pino v. Merchants’ Mutual Ins. Co. 214. 


2. Where an application for insurance is made and accepted, and the 
policy is made out in duplicate, and the name of the assured, as 
such, put down on the books of the insurance company, the con- 
tract is complete; and, unless the company have required payment 
of the premium, or given notice that they will not be bound until 
the premium is paid, there is a waiver of such payment. bid. 


3. Proof of such a waiver is no violation of the rule prohibiting parol 
evidence to vary or contradict a written contract. Ibid. 


4. The rule is well settled, in relation to the contract of insurance, that 
all matters which show the transaction to be void, on the ground 
of fraud or otherwise, must be specially pleaded. Evidence of 
fraud is inadmissible under the general issue. Ibid. 


5. An insurance company is liable on a fire insurance policy for dama- 
ges done to goods by water used in saving them from destruction 
by fire. Geisek v. Orescent Mutual Ins, Co. 297, 
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INSURANCE (Continued. ) ‘Ta om 
6. In the margin of the policy of insurance of the ship Pettigrew, 


the following clause appears: ‘‘ Warranted by the assured free 
from all claim for loss or damage, arising from or growing out of 
the collision of foreign powers, or of our government with others,” 
At the time this policy was affected, the city of New Orleans, the 
domicile of the insurance company, was in possession of the insur. 
gents, engaged in armed rebellion against the United States. Just 
prior to the capture of the city by the Federal fleet, the insurgent 
military commander ordered the burning of all the cotton in and 
about the city. Under these orders, the ship Pettigrew was destroyed 
by fire: Heid—That the destruction by fire of the ship Pettigrew, 
resulted from and grew out of the “‘ collision ” between the United 
States and the insurgents, then in arms against its authority; and 
the loss or damage growing out of that collision was not a peril 
insured against. 
Marcy et al. v. Merchants’ Mutual Insurance Co. 388, 


7. Where the Merchants’ Mutual Insurance Company of New Orleans, 


having insured the steamship Cornudella to navigate the waters of 
the gulf between certain ports named in the policy, seek to avoid 
payment of the insurance, when the vessel has been lost by being 
wrecked on the bar, while attempting to enter one of the ports 
named; they must show by evidence that the loss occurred throngh 
the negligence and fault of the master of the vessel. 


Domingo v. Merchants’ Mutual Ins. Co. 479. 


8. It is sufficient for the master to place the vessel in charge of a pilot 





familiar with the bar and channel, who has been in the habit of 
piloting sea-going vessels across the bar, where the contract shows 
no stipulation to the contrary. Ibid. 


9. Where an insurance company has affected an insurance on merchan- 


dise, with the words in the policy, Jaden or to be laden on board, and 
the bill of lading for a part of the goods bears date anterior to the 
date of the policy, and the defendant pleads the general issue, it 
must be held to include all the goods embraced in the contract of 
insurance, laden and to be laden. The insurer must make a special 
defence to put the insured to the proof, that all the goods were 
actually at risk. Hinck vy. Home Ins. Co. 527. 


INTEREST. 


1. Default is unnecessary to enable the holder of an accepted draft to 


recover interest thereon from the time it becomes due. i 
Collins vy. Sabatier, 299. 


2. Where a party accepts negotiable paper, payable at no particular 


place, he puts it out of his power to make tender of payment, and 
thereby deprives himself of the right to stop interest. Ibid. 


3. A promissory note, payable on time with interest, bears interest 
from date. Bogan v. Calhoun, 472. 
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INTERVENTION. . 
Sre Pracrice—Clapp & Co. v. Phelps & Oo. 461. 


JUDGMENT. 


1. When no judgment by default has been taken prior to rendering a 
final judgment, it isa nullity, and will be so declared when attacked 
by a third party. Washington v. Hackett, 146. 


9. Plaintiff, in his petition, alleges an indebtedness by defendant in her 
own right, and as tutrix to her minor children, but prays judgment 
against her, and has citation served on her only in her own right. 
A judgment against her as tutrix will not be sustained. 

Walker v. Acklen, 186, 


8. The judgment of the Court must conform to the verdict of the jury. 
Ibid. 


4. A final judgment, rendered without a judgment by default being 
first taken, is a nullity, and will be so declared on appeal. 
Riggin & Co. v. Merchants’ Bank, 373. 


5. A judgment based on a written agreement of the parties, must con- 
form to the terms of the agreement. ° 
Sprowl et al. v. Stewart et al. 433. 


6. Where the parties to a suit have consented in writing to a judgment, 
and the judgment of the Court does not conform to the consent, 
either party has the right to appeal to have the error corrected. 

Ibid. 

7. A judgment rendered without citation or appearance, and without 
anything equivalent to citation or appearance, is utterly void, and 
imports such absolute nullity, that any one having the least interest 
in opposing its effects may have such nullity pronounced. 

Madden v. Fielding, 505. 


8. Where a Judge is to use his legal discretion upon a certain state of 
facts, he can only execute that discretion after those facts are judi- 
cially made known to him; that is, by legal proof. lbid. 

9. The reasons for the judgment rendered by the District Court were: 
‘*When after hearing the evidence and argument of counsel, 
and considering the law, evidence and argument, it is ordered,” 
ete: Held—That this is as much a reason for judgment in favor of 
defendant as of plaintiff, and does not meet the requirements of 
the Constitution. Art. 76, Tit. 5, Con. 1864. 

Emanuel vy. Hatcher, 525. 
10. The Supreme Court has the power to render in the premises such a 
judgment as the Court below should have rendered; and where the 
evidence is before the appellate Court to enable it to do so, a final 
judgment will be pronounced, after declaring the judgment of the 
lower Court null and void. Ibid. 


See Apprat—Lynn vy. Lowenthal, 527. 
Sze Construction, Runes or —McKinbrough v. Castle, 128. 
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JUDICIAL SALES. ai 


1. The title of one who purchases property, sold under execution issued 
on @ judgment, from which a devolutive appeal had been taken, 
will not be affected by a reversal of the judgment. 

Frost v. McLeod, 69, 


2. The fact that plaintiff bought succession property at sheriff's sale, 
while it was advertised by the sheriff for sale in another cause, does 
not of itself render the sale null. Bossier v. Kennedy et al. 107. 


3. The military order staying proceedings against the property adver. 
tised for sale on the 21st January, 1866, when notified to the sheriff, 
put an end to that sale. It was an injunction issued by paramount 
authority, and the subsequent revocation of the order did not 
authorize the sale to be made without a new advertisement. 

Humphrey et al. v. Browne et al. 158, . 


4. The fact that a person, whose property was being sold at judicial 
sale, was present at the sale and did not object thereto, is not a 
waiver of legal formalities. Ibid. 


5. The assertion of title by a third party to property about to be sold 
at judicial sale gives him a standing in Court, by third opposition, 
to claim the proceeds of the sale in preference to others, and by. 
that means to ratify the sale. Bach v. Verbois et al. 163. 


6. Where real property was advertised by the sheriff, and on the day 
fixed he postpones the sale, without offering the property, he must 
advertise the same anew for thirty days, or the sale will be declared 

null. Montgomery et al. v. Barrow et al. 169, 


7. Discretion in the execution of legal solemnities cannot be supported. 
Ibid. 

8. A purchaser at probate sale is not required to look beyond the de- 
cree recognizing its necessity. Wright v. Cummings et al. 353. 


9. Article 990 of the Code of Practice, does not imperatively require 
the preliminary offering of succession property for sale for cash; it 
may be offered at first sale on credit, when it appears to be to the 
interest of all parties concerned, and none except those having an 
interest in the sale of the property can complain. Ibid. 


10. The recording of a proces-verbal of sale in the parish where the 
property lies, is notice to third parties. The omission to record it 
in the parish where the succession is opened, will not operate a 
nullity of the sale. Ibid. 


JURIES AND JURORS. 


1. It is the province of a jury to find the facts of a case; but the find- 
ing must be upon evidence. Mc Williams v. Plaquemine, 74. 


2. Where a reconventional demand grows out of the plaintiff's cause 
of action, a verdict for one party is necessarily a verdict against 
the other. Delee v. Hatcher, 98. 
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JURIES AND JURORS (Continued. ) 


3. The law prescribing the mode of drawing juries, directs that the 
list of jurors drawn for each term shall be filed in the clerk’s office 
as soon as completed, subject to the inspection of any person who 
may desire to examine it, in order that any objections which might 
or could be made, on account of any defects or informalities which 
may have occurred in the formation, drawing or summoning of ju- 
rors, or any other defect whatsoever in the construction of the jury, 
shall be made on the first day of the term. State v. Vegas, 105. 








































4. If the venire is not filed on or before the first day of the term, and 
the ie jury find a verdict of guilty, a new trial will be granted. 


Did. 
5. The verdict of the jury must be supported by the testimony in the 
record. Crawford v. Chapman, 124. 


6. After the jury have received the charge of the Judge, in a capital 
case, and have retired, the Judge is not authorized to give separate 
and private instructions to any of the jurors. 

State v. Frisby, 143. 


7. If they desire further instruction, he should order all to be brought 

into Court, and there instruct them in presence of the counsel. 
Ibia. 

8. The act of the Legislature, approved March, 1858, relative to the 
drawing of grand jurors, requires the foreman to be selected from 
the whole venire, and the remainder to be placed on slips of paper 
in a box, from which the sheriff draws fifteen names, which, with 
the foreman already selected, forms the grand jury—a grand jury 
drawn from the list of names on file is irregular. Where the 
offence charged in the indictment was committed on the first day 
of the term, it is impossible for the accused to file his objections 
to the mode of drawing the jury on the first day of the term; in 
such cases the objections may be made afterwards. 

Slate v. Texada, 436. 





JURISDICTION. 


1, The Second District Court of New Orleans is without jurisdiction 
in a suit where an estate is plaintiff. The Court is limited to pro- 
- bate jurisdiction alone. Acts 1865, p. 84, 28. 
Barrett v. Halpin, 160. 


2. Whilst contracts relating to the condition of slavery had the sanction 
of law, they could be judicially enforced; but the abrogation of 
the law, giving effect to those contracts, leaves the Courts without 
authority to enforce them. Wainwright v. Bridges et al. 234. 


8. The jurisdiction of the Second District Court of New Orleans is 
restricted to probate proceedings. It has exclusive cognizance of 
suits against a succession, but has no jurisdiction where a succes- 
sion is plaintiff. Succession of Thayer, 257. 
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JURISDICTION ( Continued.) i 


4. Courts of justice, which act only upon and under the law, cannot q 
give vitality to laws which have become, by paramount authority, — 
inoperative and void. Austin v. Sandel, 309, 






























. The doctrine in the case of Wainwright v. Bridges, reaffirmed. 

Ibid. 
6. The Supreme Court of Louisiana will not lend its aid to settle diy. — 
putes relative to contracts reprobated by law. It will notice their 
illegality ex officio. and allow it to be suggested without any plea, 
and at any stage of the proceedings. Bowman v. Gonegal, 328, 


oo 


—I 


. Where the consideration of the sale was a slave, who afterwards be. 
came free by the act of the sovereign power, the Courts are without 
authority to enfurce payment of the price. They are alike without 
authority to give judgment for the hire of the person (slave) before 
emancipation. Tate v. Fletcher et al. 871. 


8. The doctrine in the case of Wainwright v. Bridges reaffirmed. 
Ibid. 


9. The doctrine in the case of Wainwright v. Bridges reaffirmed. 
Courtney v. Shelton, 380. 


10. A written obligation for the payment of money for services rendered 
or to be rendered in the so-called Confederate army as a substitute, 
is illegal on its face, absolutely null and void, and cannot be judi- 
cialiy enforced. Stewart v. Bosley et al. 439. 





11. A contract to serve in the Confederate army as a substitute for an- 
other was unlawful, and carried with it no legal obligation. This 
Court will not lend its aid to settle disputes relative to contracts 
reprobated by law. It will notice their illegality ex officio, and al- 
low it without any plea at any stage of the proceedings. 

Wright v. Stacey, 449. 


12. Parties cannot be heard, who ask relief froma violation of law. The 
Court leaves them where their conduct has placed them, and in pari 
culpa melior est conditio possidentis. Ibid. 





13. Courts of justice will not lend assistance to enforce or annul con- 
tracts, when the consideration is illegal and reprobated by law. 
Windham v. Cerf, 498. 


14. The jurisdiction of the Second District Court of New Orleans, over 
the persons and property of minors whose parents had died within 
its limits, and to whom it had appointed « tutor, who has since 
died, is not divested by the removal of the minors to another State. 

Succession of Stephens, 499. 


15. Where minors have removed to another State, after the death of 
their tutor in this State, and guardians have been appointed thereto 
by competent judicial authority, such appointments will not be 
recognized by the Probate Court of this State having jurisdiction 
of the minor's property, They must qualify as tutors tq the mp 
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JURISDICTION (Continued. ) ; 
nors, according to the laws of this State, before they can sue for or 
obtain possession of the property of the minors. Ibid. 


16. The doctrine in the case of Wainwright v. Bridges reaffirmed. 
Halley v. Hoeffner, 518. 


See ApmrraLtty—Berwin v. Matanzas, 384. 

Sree ConFEDERATE TREASURY Notes—Huck v. Haller, 257. 
o us os ‘© McCracken v. Poole,359. 
oe ” 4 ‘* Howard v. Kirwin, 452. 

Ser Emancrpation— Whitehead et al. v. Watson et al. 68. 

Serr SoverREIGN PowEr—Gremillon v. Crousillac, 377. 


LANDLORD AND TENANT. 


1. The placing by a tenant of a partition across the hall of a building 
rented, so as to be readily removed without injury to the building, 
is a change that the lessee may make, as being of the nature of 
contract of lease. Kunemanzn v. Boisse, 26. 


The lessor has the right to restrict the use and enjoyment of his pro- 
perty in the hands of the lessee. Ibid. 


po 


When the lessor subjects alterations in the article of lease to his 
written consent, he is presumed to have had in view those changes 
which the lessee may make without the consent of the owner. 

, Thid. 


~ 


4. To the contract of lease three things are absolutely necessary: the 
thing, the price, and the consent. The price should be certain and 
determinate. C. C. 2640 and 2641. Jordon v. Mead et al. 101. 


5. The mere occupancy of property does not necessarily imply the rela- 
tion of lessor and lessee. Thia. 


6. A lessor has a privilege on the growing crop of the year, to secure 
the payment of the rent; and the lessee cannot defeat the lien, 
without showing that he has been damaged by the interference of 
the lessor during the year. When it is'agreed between the lessor 
and lessee that the lien shall be reduced to writing, and it is not 
done, the lessee must show, by evidence, that he has been damaged 
by the refusal, before he can claim the damages. 

Knox v. Booth, 109. 


7; The plaintiffs, as lessors, have the first privilege on movables seized 
and sold on a plantation, except on the crops; on which the labor- 
ers and overseer have a preference. 

Duplantier et al. v. Wilkins et al. 112. 


oe 


. The proceeds of the crop being exhausted, the sheriff has no right 
to pay the overseer out of proceeds of movables, to the prejudice 
of the lessor. Ibid. 
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LANDLORD AND TENANT (Continued. ) AT” 
9. The goods of a debtor being seized by his judgment creditor, 


premises leased by their owner to another party, and the landlord 
having intervened by third opposition, and had the goods proyj- 
sionally seized for rent and the proceeds of sale being adjudged to 
him, the original judgment creditor has his remedy against the 
principal lessee for the amount of his judgment to the extent that 
the proceeds of the sale were applied to the extinguishment of the 
landlord’s claim. ‘Simon v. Leopold, 154, 


10. The defendant, having confessed judgment on the landlord’s oppo- 


sition, cannot afterwards maintain that he was not the real lessee, 
Ibid. 


LAWS. 


1. Slavery seems never to have been established on the continent of 


America by positive law. Its origin appears rather to have been 
accidental. In the United States it was simply permitted by the 
constitution, to continue as it had existed in the colonial state of 
the country, and clearly without extending to it, even an indirect 
sanction. The framers of that instrument abolished the African 
slave-trade after the year 1808, and, looking forward to general 
emancipation at an early day, left the institution of slavery as they 
found it. Wainwright v. Bridges et al. 234. 


2. The province of Louisiana, when transferred to the United States, 


retained African slavery by the conditions of the transfer, to the 
extent only that it was tolerated by the Constitution of the United 
States, and, consequently, it was imbued with that caducity and 
proneness to extinction, which, from the genius and spirit of this 
government, has characterized the condition of slavery in this 
country ever since the American revolution. Ibid. 


3. Where the defence is, that by the law of the State where the con- 


tract is made, the surety is not liable, provided he has given notice 
to the holder, until he has prosecuted the principal to insolvency, 
the statute must be filed in evidence; otherwise, the Court will 
presume that the law is similar to our own, and the cuse will be 
determined according to the laws of Louisiana. 

Nalle vy. Ventress, 373. 


4. The law of the place where the contract is made fixing the rate of 


interest will govern, provided the statute is filed in evidence. 
Ibid. 
Sze Prescrrprion— White v. McKee, 111. 


MANDAMUS. 
1. Where the District Judge renders judgment, on a rule to show cause 


why execution should not issue, dismissing the rule, a mandamus 
will not lie to compel him to order an execution. The decision, on 
the rule, is a judgment of the Court, which can only be inquired 
into on appeal. 
State ex rel. Logan & MacKinson v. 
Judge of the Fourth District Court, 4. 
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MINORS. . 

1. The legal or tacit mortgage, existing in favor of. minors against 
their tutor, cannot be erased or canceled, without substituting a 
special mortgage in the stead thereof, in the manner prescribed by 
the act of the Legislature of 11th of March, 1830, re-enacted in 
1855. Fleetwood v. Bordis et al. 55. 


9. The law has created the tacit mortgage in favor of minors; and its 
provisions, to cancel it by substituting a special one, must be 
strictly observed. Ibid. 


8. The nullity declared by Article 355 of the Civil Code, is relative, 
and cannot be urged by the minor, after he becomes of age, who 
is seeking the benefit of the alleged agreement, by which a partial 
payment or advance was made fo him. Frost v. McLeod, 80. 


4. Where minor heirs havea general mortgage upon the property of 
their tutor, they cannot have recourse upon his ‘property specially 
mortgaged, if the tutor has other property subject to the general 
mortgage sufficient to discharge it: Laplace v. Haydel, 363. 


5. An unliquidated mortgage of a minor does not prevent a sale of the 
property of the tutor specially mortgaged by the owner’s judgment 
creditor. ~ Ibid. 

6. If the legal mortgage of the minor heirs, has superiority of rank 
and priority of date to the special ‘mortgage, the property seized 
will pass to the purchaser subject to the legal mortgage, and their 
right to pursue it by the hypothecary action will remain unim- 
paired. Ibid. 


SEE JurisprcTion—Succession of Stephens, 499. 
Sree Tutor anp Tutorsurip—Perrei v. Roussel, 174. 


‘MORTGAGES. 


1. A mortgage debtor may legally renounce the benefit of appraisement 
in the proceedings to sell on executory process, and will not be 
afterwards allowed to attack the sale as invalid. 

New Orleans Mutual Ins. Co. v. Bagley, 89. 


2. The statute of March, 1866, requiring that all property sold under 
execution should bring its full appraisement, does not deprive the 
debtor of the right to make a waiver of the benefit of appraise- 
ment. Ibid. 


3. The purchaser of mortgaged property who assumes the payment of 
the mortgaged debt becomes personally liable therefor. 
Schlatre et al. v. Greaud, 125. 


4. The Court will not declare a mortgage null for want of reinscription 
within ten years. The parties in interest have their remedy by 
causing the mortgage to be canceled. 

Robinson et al. v. Haynes et al. 132. 
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MORTGAGES (Continued. ) 
5. A part of the heirs of an estate sold to the other heirs their in 


10. 


11. 


12. 


13. 
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-in the property of the succession, consisting of land, slaves ang : 
movables. The vendees specially mortgaged ‘‘ said land, slayes 
and movables,” to secure notes given in part payment, and in said 
mortgage described the whole property of the succession: Held— 
That the mortgage attached to the whole property, and not alone 
to the interests conveyed by the vendors. 
Potts vy. Blanchard et al. 167. 


. An obligor on a special mortgage, given as additional security to , 


note already secured by a mortgage given by another party and on 
other property, cannot be treated as a third possessor. Such ap 
obligor cannot avail himself of the plea of discussion. 

Ricard v. Harrison, 18}, 


. Where one of a series of notes, secured by mortgage, delivered by 


the maker, has come again into his hands, the debt evidenced by 
it is extinguished by confusion. C. C. 2214. 
Schinkel v. Hanewinkel, 260, - 


. By reissuing such note, after maturity, he may bind himself, but 


cannot revive the obligations of the other parties, nor the mort. 
gage securing it, which being only an accessory to the principal 
debt between the maker and the payee, is extinguished with the 
note. C. C. 3252, 3374. Ibid. 


. Where a party sells a tract of land on time, and takes the notes of 


the vendee, secured by mortgage on the land to secure the payment 
of the price, and the vendee, before the price is paid, sells the » 
same land to another party, who assumes the mortgage in favor of 
the original vendor, the first vendor may have the land seized and 
sold to pay his mortgage, and the second vendee cannot set up, by 
way of exception, that the suit be dismissed as to him. 
Boyce etal. v. Hunt et al. 449. 
The original vendee of the land may be sued on the notes, and the 
mortgage enforced on the land of his vendee in the same suit. 


Ibid. 
A contract of mortgage that is valid by the law of the place where it 
is made, is valid everywhere. Dobbin & Co. v. Heweit, 518. 


A mortgage executed in the State of Maine, in accordance with the 
laws, on a brig or vessel, must be enforced in this State in accord- 
ance with the laws of the State of Maine. By the law of the State 
of Maine, brigs and other vessels are personal property, and may 
be: mortgaged, and the non-performance of the obligation for 
which the mortgage was given, operates an absolute transfer of the 
property mortgaged to the mortgagee. Ibid. 


Where a brig or other vessel has been mortgaged in the State of 
Maine, and afterwards arrives at the port of New Orleans, where 
she is attached by an ordinary creditor, and the mortgagee inter- 
venes, and claims the ownership of the vessel by virtue of his mort- 
gage, the attachment will be set aside, and the suit dismissed, and 
the mortgagee will be declared the owner. Ibid. 

See Mrnors—Fleetwood v. Bordis, 55. 
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NEW ORLEANS. 


#° Phe Common Council of the city of New Orleans passed a resolution 
"im the year 1856, whereby the city bound itself to pay to any per- 
*° gon who should discover and make report, and give due informa- 
tion of the location, and description of any real estate in the city 
belonging to it, of which there was no record on the books of the 
city, and to which it shall appear that the city has a valid title, a 
commission of five per cent. on the value of the same. In pursu- 
ance of this resolution, Louis H. Pilie, then holding the office of 
city surveyor, made examination, and discovered certain real estate 
previously unknown to the city, of which it took possession, and 
sold for the benefit of the corporation : Held—That in the absence 
of proof showing that the discoveries and report formed a part of 
his official duties, as city surveyor, he is entitled to recover the 

per centage allowed by the resolution. Pilie v. New Orleans, 274. 


SzE Taxes AnD Tax Sates—James v. New Orleans, 109. 


NEW TRIAL. 


1. A motion for a new trial isin time, if made before the judgment has 
been presented to the Judge for his signature, although more than 
three days may have elapsed after judgment was rendered. 

Citizens’ Bank of Louisiana vy. Bellocq, Noblom & Co. 376. 


2 If a party withdraws his application for a new trial, and does not 
embody his withdrawal in a bill of exceptions, he thereby waives 
his right to a hearing thereon in the Supreme Court. Ibid. 


3. A new trial will not be granted on the ground of newly discovered 
evidence, when the alleged newly discovered evidence, if offered, 
would be inadmissible under the pleadings. 

Devot & Co. v. Marz, 491. 


4. Where the Court below has exercised a sound, legal discretion in 
overruling a motion for a new trial, the Supreme Court will not 
interfere. Ibid. 


NOTARY PUBLIC. 


1, A notary public in the city of New Orleans is authorized to appoint 
one or more deputies to assist in making protests and serving no- 
tices, and whatever facts come necessarily within the knowledge of 
the deputy, while thus assisting the notary, may be certified to, and 
are as much evidence as though within the personal knowledge of 
the notary. Kock v. Bringier, 183. 


OBLIGATIONS. 


1, Where an obligor, from inevitable accident or irresistible force, can- 
not perform one of two things, either of which at the time of his 
engagement he had the option to do, he is not relieved from the 
obligation to perform the other. Jacquinet vy. Boutron, 30. 


2. Where there is no principal obligation, there cannot be an accessory 
one, State y. Doax, Thompson and Gay, 77, 
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OBLIGATIONS (Continued. ) 


3. Notice of the transfer of an instrument, not negotiable, cannot de. 3 


or 


feat any equity or offset in the hands of a debtor, at the time of 
receiving the notice. Kugler v. Taylor, 100, 


The plaintiff, being a third party, holding a receipt not negotiable, 


possesses no greater rights than the party to whom the receipt wag 
given. Ibid. 


. To bind parties against their will, for a specific sum under provisions 


of law enacted in the public interest, all the formalities of such 
law must be rigidly observed; such parties may be liable on g 
quantum meruit, if it be shown that the work is necessary and use. 
ful to them. O'Connor v. Stewart, 127, 


The proprietor of a tract of land has a right to excavate within his 


own boundaries a canal, for the purposes of navigation, and te 


require payment for its use from those who choose to avail them. ) 


selves of its facilities. Harvey v. Potter, 264. 


If works, beneficial to the public, are constructed by private enter- 


prise upon private property, and the public choose to avail 
themselves of the benefits of such works, equity would require 
compensation to be made for the benefits conferred. Persons 
availing themselves of such privileges form an implied contract to 
remunerate the owners of the property, and it is immaterial under 
what term or expression such remuneration is claimed. Tid. 


Plaintiff received a letter informing him that a draft drawn by the 


steamboat Magnolia for $1,200, was placed in the City Bank of New 
Orleans for collection; being the agent of the boat, he immediately 
went and paid the draft, and took it up on the same day the holder 
called, and the clerk of the bank paid him the money, charging no 
commissions and making no entries of the transaction in the books 
of the bank. Plaintiff afterwards learned that the letter and the 
draft were both forgeries: Held—That the action of the plaintiff 
relieved the bank from any liability which may have attached for 
receiving what is not due. Stephenson v. Mount et al. 296. 


9. Plaintiff was employed in 1860 as superintendent of the Metairie 


Race Course, at a fixed salary; in May, 1862, most of the officers of 
the association left the city, leaving plaintiff in charge of the 
grounds: Held—That he is entitled to his salary until the grounds 
were taken under full and absolute control by the military forces, 
in November, 1864. Vowell v. Metairie Association, 298. 


10. Where a party sells a tract of land to another, with a stipulation in 
the act of sale, that the vendee is to have a right of way, and other 
servitudes belonging to the land, he cannot enforce the payment of 
the price until he has complied with that obligation. 

Fortier v. Burthe et al, 510, 
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OFFICE AND OFFICERS. 


¢ The doctrine that the power to remove is incidental to the power to 

‘0 _ appoint, does not apply to, governors of States. Their power of 
removal is limited to particular cases, provided for by statutory 
enactments. Dubuc v. Voss, 210. 


9. Where two commissions have been issued by the governor, at differ- 
ent times, to different parties, for the same office, and the one 
bearing the latter date states on its face that the officer holding the 
first commission is removed, the presumption is, that he was removed 
for causes provided for by statute, and the latter commission will 
supersede the former. The presumption in favor of the proper 
exercise of power by the governor is subject to be overthrown by 
countervailing evidence. Ibid. 


PARTNERSHIP. 


1. A retiring partner of a commercial firm is not exonerated from re- 
sponsibility for subsequent engagements made in the name of the 
partnership with persons previously in the habit of dealing with it, 
unless special notice of the withdrawal be given them. 

Denman & Co. v. Dosson, Todd and McRae, 9. 


2. In a suit for the settlement of a general commercial partnership be- 
tween the partners, a mandate of sequestration is the only conser- 
vatory remedy to which the plaintiff can resort. The property is 
owned jointly, and is undivided, and as the plaintiff is entitled to 
an equal share with the other partners, of every portion of it, the 
whole of it must be sequestered. Blanchard v. Luce, 46. 


3. Defendant being proven to have been a partner in the transactions 
forming the basis of the suit, and the goods having inured to the 
benefit of that partnership, he is liable, notwithstanding that the 
credit had been given to the other party, individually, who had 
made settlement by giving his separate note for the balance due. 

Roth & Deblieux v. Moore, 86. 


4. Where the creditors of a commercial partnership make settlement 
with the liquidating partner after the dissolution, and take his 
separate notes in full selilement of their claim, and it appears that 
they were at the time aware that the liquidating partner had as- 
sumed all the liabilities of the partnership, the retiring partner 
will not afterwards be held responsible. 

Hoopes & Townsend vy. McCan, 201. 


5. A mortgage was executed by Mrs. E. J. Penny in 1857, for $8,000 on 
~ real estate, in favor of Lobit & Charpentier, commission mer- 
chants, for the purpose of securing and covering advances made, 
and to be made by said commercial house, for the benefit of the 
plantation of Mrs. E. J. Penny; after the execution of the mort- 
gage, the commercial house of Lobit & Charpentier was changed 

by the addition of new parties, and styled Lobit, Charpentier & Co.; 
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PARTNERSHIP (Continued. ) 


in the year 1862, Mrs. E. J. Penny executed three promi 
notes in favor of the new firm of Lobit, Charpentier & Co,; the 
holder of the notes brings suit to recover the amount, and claims — 
the benefit of the mortgage in favor of the old firm, executed jp — 
1857: Held—That the addition of another party in the firm dig — 
solved the old firm, in whose favor the mortgage was executed, and _ 
created a new firm, in whose favor the notes were given, and the _ 
new firm could not avail themselves of the mortgage given in favor 
of the old firm. Abat & Generes et al. v. Penny et al. 289, 


6. Plaintiff sues defendant for a settlement of the partnership account, — 


and for damages against the managing partner. A third party 
intervenes, and claims a schooner as his own property, which he 
had purchased from the defendant, the managing partner, by nota- 
rial act, prior to the institution of the suit. Plaintiff resists hig 
demand on the grounds, Ist: that the act of sale was not recorded, 
as required by acts of Congress; 2d, that it is not expressed gn the 
face of the act of sale that he acted for himself and partners; 34, 
that the price was not a good one, and the purchaser had notice of 
the claims of the other partners. The notarial act of sale, which 
informed the intervenor of the interest of plaintiffs, also informed 
him that the legal title was in defendant, and that the defendants 
have full authority to sell the vessel: Held—That, under the terms 
of this agreement and authority, the transfer of the schooner, by 
defendant to intervenor, of the legal title, carried with it the equi- 
table title also. Bellocq, v. Dhones et al. 508. 


7. A commercial partnership is not liable on the obligations contracted 


by one of the partners previous to the formation of the partner- 
ship, notwithstanding the fact that the partnership was to continue 
the same business in which the obligations were contracted, and 
that specified portions thereof were assumed by the individual 
members. Mousseau v. Thebens et al. 516, 


See Communitry—Carpenter v. Featherston & Amis, 508, 


PLEDGE OR PAWN. 


1. Delivery is of the essence of the contract of pledge or pawn, as a 


collateral or security. Foltier v. Schroder & Schreiber, 17. 


2. In all cases of pledge, the pledgee must be put in possession of the 


thing pledged, and, if it be a claim, the evidence of the obligation _ 
must be transferred and delivered. Lallande v. Ingram et al. 364. 


3. Shares of stock cannot be pledged, unless they be evidenced by cer- 


tificates, which must be transferred and delivered to the pledgee, 
Ibid, 


4. A transfer or sale of stocks cannot be inferred, when the relation of 
debtor and creditor exist on the face af the act af pledge. Ibid. 
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POLICE JURIES. 


1. The police jury of the parish of St. Tammany are prohibited by the 
charter, from imposing taxes on the town of Mandeville, in said 
parish. Marigny v. Carradine, 99. 


9. A warrant drawn and signed by the president and clerk of the police 
jury, is not binding on the parish, unless the police jury have 
authorized them to sign the warrant. 

Capmartin v. Police Jury, 448. 


PRACTICE. 


1. Points not raised in the lower Court, will not be noticed in the 
Supreme Court, unless a formal written assignment of errors has 
been made. Blanchard v. Luce, 46. 


2. Plaintiffs being mere ordinary creditors of the succession, their 
action isa personal one against each one of the heirs, to recover 
from him his virile share of his ancestor’s debt, and plaintiffs have 
no legal right to stay, by injunction, the defendant’s order of 
seizure and sale. Even privilege or mortgage creditors cannot 
arrest execution, but must resort to the remedy by third opposition, 
to stay the proceeds of sale in the sheriff’s hands until the conflict- 
ing rights of preference to the fund can be determined. 

White, Adm’r, v. Blanchard, 59. 

8. Where an order of seizure and sale has been obtained on a mort- 
gage, and the debtor who granted the mortgage is absent from, 
and not represented in the State, the law does not require ante- 
cedent proof or affidavit of his absence, before an attorney can be 
appointed to represent him. Frost v. McLeod, 80. 


4. A jury trial is not allowed on an opposition to the proces-verbal of 
the deliberations of the creditors of an insolvent succession ; such 
proceedings must be tried summarily. 

Guion v. The Creditors of the Succession of Guion, 81. 


5. A suit having been dismissed, cannot be reinstated on the docket by 
an order granted er parte. Lacroix vy. Bangs, 88. 


6. Where large fees are charged by the sheriff and clerk, and the sheriff 
fails to annex to his return specific bills for their fees, the case will 
be remanded to adjust the fees of those officers. 

Duplantier et al. v. Wilkins et at. 112. 


7. Where the appellant allows three judicial days to elapse after the 
day fixed by the District Court for the filing of the transcript in the 
Supreme Court without obtaining an order extending the time, 
the appellee has the right to obtain the certificate of the clerk of 
the Supreme Court that the appeal has not been filed. If the ap- 
peal is afterwards filed in the Supreme Court, it will be dismissed 
on rule to show cause. Police Jury v. Garrett, 122. 


8. Where a case has been dropped from the docket, and afterwards re- 
stored to the docket, and put at issue by the defendant filing an 
answer, the garnishee is not entitled to notice of the restoration of 
the cause. McKinbrough vy. Castle et al. 128. 









PRACTICE ( Continued. ) 
9. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 
18. 


19. 


No evidence is necessary to authorize the taking of interrogatorieg 3 





‘ 


for confessed against a garnishee, other than his failure to answer, © 


C. P! 263. Ibid, 


A suit is brought against the sureties on a tutor’s bond, and defep. © 


dants obtain an order of Court suspending all further proceedingy 
in the cause, until the rights of plaintiffs and other parties cop. 


testing them, under certain seizures of the tator’s property, made — 
since the institution of the suit, shall be determined: Held—That — 


an irreparable injury may result from such interlocutory decree, 
and the plaintiffs are entitled to an appeal therefrom. 
Mil er et al. v. Dupuy et al. 166. 


Where an exception has been tried and overruled by the District 


Judge, the same questions involved in the excepticn cannot be 
pleaded in the form of a motion to suspend further proceedings in 
the cause ; this would be to renew and re-examine the exception 
which had been overruled. The decision on the exception may be 
reviewed with the merits on appeal. Ibid. 


Issues of fact, not raised in the District Court, will not be passed 
upon in the Supreme Court. 
Montgomery et. a’. v. Rarrow et al. 169, 
No such proceeding as a plea in abatement, or bar to the action, is 
known to or recognized by our law. The execution of a judgment 
can be stayed only by injunction and bond. 
Wiley v. Woodman & Bement, 188. 
Where the proceedings are in rem founded on a privilege, the defen- 
dant cannot except to the jurisdiction of the Court, on the ground 
of his domicile being in a different parish from that where the 
seizure is made. Griffen, Smedes & Co. v. Manning, 204. 


A privilege follows the object to which it is attached, and the credi- 
tor may have the object seized by a writ of sequestration, in what- 
ever part of the State it may be found, whether at the owner's 
domicile or not. Ibid. 


Where plaintiff claims a privilege on cotton, or other property, and 
has it sequestered in a different parish from that of the domicile of 
the defendant, the personal action will be dismissed and the action 
in rem maintained. Ibid. 


Payment is a peremptory exception, which may be pleaded at any 
time before judgment. Reiners v. St. Ceran, 207. 


Want of amicable demand, to be available, must be pleaded before — 


issue is joined. Marrionneaux v. Downs et al. 208. 


Where husband and wife are defendants, citation served on the hus- 
band, in order to be binding upon the wife, must be addressed to 
her as well as to the husband. Ibid. 

20. The rule of Court, declaring that no private agreement of the par- 

ties relative to the progress of any cause shall be alleged unlessthe — 

evidence thereof shall be in writing, does not apply to agreements — 

which may give rise to another suit. Johnston v. Yale & Co, 212. 
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PRACTICE (Continued. ) 








3 21. 
% 


22. 


26. 


27. 


29. 


81. 


The waiver of a legal right, to be available, must be clearly and ex- 
plicitly shown. Ibid. 


Where an intervenor by third opposition asserts in his petition that 
the sheriff has seized property under a writ of jfieri facias, in the 
suit in which he intervenes, it is a judicial admission of the judg- 
ment and execution. Asher v. Fredenstein, 256. 


. Where plainti¥ alleges that he drew a draft on defendants for the 


value of goods sold them, which they accepted, and the draft is 
annexed to and made a part of the petition, but is not offered in 
evidence on the trial, nor does the evidence in the record show a 
sale and delivery of the goods, the suit will be dismissed as of 
nonsuit. Bridgeford & Co. v. Colion & Baldwin et al. 261. 


. The matter of continuances for the most part addresses itself to the 


sound, legal discretion of the District Court; to be judged of 
according to the circumstances presented. Rist v. Abbott, 268. 


. Where a motion in the nature of a demurrer is made, the allegations 


of the petition are considered as true for the purposes of the mo- 
tion; but if the cause is put at issue, it then devolves upon the 
plaintiff to establish his case by proof. 

Boutte et al. v. Maillard et al. 276. 


In a revocatory action, where no allegation of insolvency is made in 
the petition, evidence cannot be introduced to prove the fact. 
Abat & Generes et al. v. Penny et al. 289. 


Without the allegation and proof of insolvency the revocatory action 
cannot be maintained. Ibid. 


. The Court will not give judgment for the return of the price paid 


for goods, on account of the non-delivery by defendant, until 
plaintiff seeks to annul the contract for non-compliance by the 
defendant with its provisions. Hart v. Adler, 301. 


An action for a partition, where there exists a joint ownership of 
property may be maintained, whether the plaintiff is in possession 
or not. Denton v. Woods, 356. 


. A Judge of a Court, having formerly been counsel of record in a 


case brought before him for trial, while sitting as Judge on the 
bench, is incompetent to try the case: his duty is to refer the case 
to a competent Judge for trial. C. P. 337 and 338. 

Amacker vy. Varnado, 381. 


An intervenor cannot, without the consent of the plaintiff, substitute 
himself in the place and stead of the defendant. C. P. 389, 390. 
Capp & Co. v. Fhelps & Co. 461. 


$2. An intervenor stands in the character of plaintiff before the Court, 
as to the nature of the title, and the object of his demand, and is 
governed in his pleadings by the rules of practice which apply to 
plaintiffs in principal demands. C. P. 172. Ibid. 
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33. Where the defendant, in his answer, filed in the cause, neither denies 
the legal right of the plaintiff to recover nor the truth of the alle 
gations of the petition, they are taken by the Court to be confessed, 
and the plaintiff is dispensed from the necessity of adducing proof 
in support of his demand. Ibid, 


34. An intervenor cannot be permitted to bond property in the custody 
of the sheriff under a sequestration: The right to bond is o 
given by law to the parties to the action; first, to the defendant; 
and if he neglects to exercise the privilege in ten days after the 
seizure, then to the plaintiff. Ibid. 


35. The order to bond property under sequestration must be rendered 
by the Judge. Clerks of Courts have no authority to render such 
orders. Ibid. 


36. The act of ‘the Legislature, approved February 28th, 1866, preserib- 
ing the mode by which the records of the parish of Rapides, 
destroyed by fire in the year 1864, may be reinstated, does not 
permit the question of the invalidity of a judgment, the record of 
which has been destroyed, to be inquired into, in the suit for its 
restoration. Only the question of fact, as to the existence of such 
judgment and its destruction, can be made the subject of examina- 
tion in such suits. Session Acts 1866, page 79. 

McFeeley v. Osborn et al. 471, 


37. Where A sues for the use of B, and the Court is of opinion, from 
the facts of the case, that B had no interest in the suit before the 
action was brought: Held—That A was the real plaintiff, who had 
the control of the suit, and might dismiss the same without the 
sanction of B. Moore & Browder v. Bres, 532. 


See Evipence—Duplantier y. Michoud, 530. 


PRESCRIPTION. 


1. The action of separation of the patrimony of the deceased from 
that of the heirs, is prescribed in three months from the date of 
the express or tacit acceptance of the heirs. C. C. Art. 1409. 
White et al. v. Blanchard et al. 59. 


2. The plea of prescription of five years, on a promissory note, will be 
maintained when the evidence shows no interruption for that 
length of time. Ibid. 


3. The act of the pretended Legislature of Louisiana, approved June 
10th, 1863, suspending prescription during the war, and for one year 
after the ratification of the treaty of peace between the Confederate 
States and the United States, is notlaw. The pretended legislators 
could not make laws; they were never qualified; they did not take 
the essential oath. White v. McKee, 111. 


4, The action of the minor against his tutor, respecting the acts of the 
tutorship, is prescribed by four years, to begin from the day of his 
majority. C. C. Art. 356. Viala et al v. Burguieres, 149, 














il. 
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10. 


12. 
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PRESCRIPTION (Continued. ) 
5. 


The omission of the tutor to render an account of his tutorship, does 
not prevent prescription from running, and jndgment creditors 
may avail themselves of it. Ibid. 


. Prescription, in regard to claims which the heir may have against 


the succession, runs against himself, so long as he has not accepted 
the succession with the benefit of an inventory, and his acceptance 
as beneficiary heir cannot destroy prescription thus acquired against 
him during the interval of the opening of the succession. C. C. 
3492, 3493. Ibid. 


. An endorsement of payment on the back of a note, without evidence 


showing when and by whom such endorsement was made, will not 
interrupt prescription. Graves vy. Robertson, 170. 


. Where a note is prescribed on its face, and it is not proved that 


plaintiff could not have brought his action at an earlier date, the 
plea of prescription will prevail. Ibid. 


. The mere existence of the late war did not of itself suspend pre- 


scription. Ibid. 


The prescription of four years, established by Art. 356 of the Civil 
Code, does not apply where the minor, after he has obtained his 
majority, has made a settlement with his tutor, and taken the pro- 
missory notes of the tutor in liquidation of his indebtedness. 

Perret vy. Roussel, 174. 


The fact of defendant being in the Confederate service, and thus 
avoiding citation, does not interrupt prescription. 
Hutchinson v. Richardson, 187. 


In a suit on an open account, the defence is the prescription of three 
years, and the evidence shows an acknowledgment and promise to 
pay several months after the account became due: Held—That this 
promise works an interruption of prescription from the date of the 
account to the date of the promise, and it only begins to run again 
from the date of the promise. Brown & Co. v. McFarland, 255. 


. By refusing an order of seizure and sale, because the mortgage note 


was prescribed, the Judge would supply the plea of prescription. 
Perroux v. Lacoste, 266. 


Prescription is a means of extinguishing a debt, but can only be 
applied when specially pleaded. Ibid. 


15. The questions of prescription, and of interruption of prescription, 


cannot be considered on an application for an order of seizure and 
sale. The debtor is amply protected by Art. 739, C. P. Ibid, 


16, The prescription of one year, under Article 3501 of the C. C., does 
not apply in an action against a negotiorum gestor to enforce a quasi 
contract, Devai & Ca. vy, Marx, 491, 
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PRIVILEGES. 


1. The plaintiffs, as lessors, have the first privilege on movables seized 
and sold on a plantation, except on the crops; on which the labor. 
ers and overseer have a preference. 

: Duplantier et al. vy. Wilkins et al. 112, 


to 


. The proceeds of the crop being exhausted, the sheriff has no right 
to pay the overseer out of proceeds of movables, to the prejudice 
of the lessor. ' Ibid. 


3. Where property of a judgment debtor Las been seized by virtue of 
executions in several cases, and a third party enjoins the proceeds 
of the sale in the hands of the sheriff on the ground that he has q 
superior privilege on the property seized: Held—That on third 
opponent showing a superior privilege, the seizing creditors can 
only claim the residue after paying opponent’s claim. 
Gleason & McManus v. The Sheriff et al. 148, 


4. The builder has a privilege on the building which he may have 
constructed, but if the amount is over five hundred dollars, the 
agreement must be in writing, and registerd, to preserve the privi- 
lege. OC. C. 2746. Lacoste vy. West et al. 446. 


fo | 


. Where property sold undera mortgage brings more than the amount 
of the mortgage, the builder having a privilege next in rank to the 
mortgage, is entitle to the overplus Ibid. 


Sree Lanpiorp anp Tenant—Knox v. Booth, 109. 
See Pracrice—Gigin, Smedes & Co. v. Manning, 204. 
Sree Sate—Burckett v. Hopson, 489. 


a 


RAPIDES—RECORD OF THE PARISH OF 
See Practice—McFeeley v. Osborn et al. 471. 
' RES JUDICATA. 
1. The order rendered on executory process is not such a judgment as 


will have the effect of the thing adjudged. Res judicata is not 
thereby established. Humphreys et al. v. Browne et al. 158. 


SALE. 


1. The seller is bound to explain himself clearly, as to the extent of his 
obligations. Hall, Kemp & Co. v. Plassan, 11. 


. The exhibition of a sample implies a warranty that the thing sold 
by it shall be, in some measure, in conformity to it. Tid. 


to 











3. The sample is a tacit representation of the quality of the merchan- 


dise sold, and except where the warranty is clearly and explicitly 
excepted by the vendor, he must deliver the article in a condition 
equal to that of the sample. Ibid. 


4. Where merchandise i: sold by a sample, the extent of the warranty 
is limited to the condition of the article sold at the time of the sale. 
Ibid. 
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SALE (Continued. ) 


5. Where the commodity is by its nature, subject to change or deterio- 
ration, and no fraud or concealment is shown, the buyer must show 
that the defect or deterioration existed at the date of the sale, or 
show that it was discovered as early as it was practicable to make 
an examination. Ibid. 

6. A party having purchased a lot of ground at tax sale, and afterwards 
ejected on account of irregularity in the proceedings, is entitled to 
recover the value of the improvements made by him. 

Gernon v. Handlin, 25. 

7. Whenever the thing sold remains in possession of the vendor, the 
law presumes that the sale is simulated, and as against third per- 
sons this presumption must be rebutted by proof. 

Keller v. Blanchard, Sherif et al. 53. 

8. The payment of a price less than that stipulated in the act of sale, 

does not make a simulated sale. ; Ibid. 


9. Defendant cannot seize real property, sold by his debtor, after the 
authentic act of sale is recorded, and, when enjoined by the pur- 
chaser from selling the property, set up the defence that the sale 
was fraudulent; in such a case his defence is confined to the ques- 
tion of simulation. He must resort to the direct action of nullity, 
to set aside the sale on account of fraud. liid. 


10. In a contract of sale of a lot of cotton a clause was inserted that all 
parties waive and renounce the benefit of any law requiring actual 
delivery by weighing, as a condition to complete the sale: Held— 
That the sale is complete from the date of the signing the act, and 
the cotton is at the risk of the purchaser from that date without 
actual delivery. Clark & Thieneman v. Norwood et al. 116. 


11., When goods, produce or other objects are sold in the lump, they are 
at the risk of the purchaser from the date of the sale, but when 
sold by weight or measure, they are at the risk of the seller until 
they are weighed or measured. C. C. 2233. Rhea v. Otto, 123. 


12. Where the vendor, in the sale of real estate, sells all the land lying 
between designated boundaries, there can be no increase or dimin- 
ution of price on account of a disagreement of measure. C. C. 
2471. . Ragan v. Gwinn, 133. 

13. Where the building committee of a corporation sell the corporate 
property to the builder, in liquidation of his claim, without special 
authority so to do, the sale will be declared null. The undertaker 
will, however, be allowed what remained unpaid on his building 
contract, and for improvements by him made; and will be charged 
the rents by him received. Church v. Duru et al. 302. 


14. Where articles of merchandise have been sold for cash and delivered, 
but not paid for, and a third party has attached them in the hands 
of the purchaser, the vendor may have the attachment set aside, 
and recover back the goods, if he make demand and identify the 
object sold within eight days from the day of delivery. OC. C. 3196. 

- Burckett v. Hopson, 489, 
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15. The sale of a horse, by a person employed by the owner as groom © 
for his stable, is an absolute nullity, and the owner can regoyer 
back his property or the value thereof, with damages from the — 
purchaser. Russell v. Kunemann, 517, 

See Practice—Hart v. Alder, 301. 


SEQUESTRATION. 


1. To entitle a party to the rigorous remedy of sequestration, the aff- 
davit must state either that he has a privilege on the property, or 
that he is the owner of it. C. P. Art. 275. 
Buer vc. Kopfier, 194, 
SEIZURE AND SALE, 


1. To make a valid seizure of tangible property, the sheriff must take 
% actual possession of it. M Ue et al. v. Hebert et al. 58, 


2. Delivery to the sheriff of property, under seizure, is necessary to 
enable him to make a valid sale. Ibid. 

3. When property is seized by the sheriff, and advertised to be sold on 
a certain day, and the sale is stayed, it gives no right to a second 
seizing creditor to sell that property, disregarding the first 
seizure. A good title can only be conferred under the first seizure, 
which must be first released to enable a second seizure to become 


valid. Denton v. Woods, 356. 
4. The seizing creditor can only acquire at a judicial sale the right title 
and interest of the debtor in execution—nothing more. Ibid. 


5. Where a fieri facias, under which property has been seized, is re- 
turned not satisfied before the property is sold, the proceeding un- 
der the writ will be considered to have been abandoned, and the 
seizing creditor cannot claim the benefit of any privilege which 
the seizure gave him on the fruits of the property seized. To 
enable the plaintiff to sell the property, an a'ics fieri facias must 
be issued, and a new seizure be made and new notice be given. 

Roman v. Denny et al. 521, 


6. The fruits or revenues of real estate which accrue and are separated 
and gathered from the land prior to the date of the seizure, cannot 
be sold by the sheriff in satisfaction of the writ in his hands ; only 
such fruits as are produced or gathercd since the seizure was made 
inure to the benefit of the seizing creditor. C. C. 457. Ibid. 


7. Property sold under a writ of fieri facias, or by virtue of an order 
of seizure and sale, must bring two-thirds of its appraisement in 
cash, otherwise it cannot be sold. Vincent v. D’ Aubigne, 528. 


SERVITUDES. 


1. Where property leased is encumbered with a servitude, or privilege 
of a date anterior to the lease, the lessee takes the property sub- 
ject to the encumbrances; and he cannot maintain an action to 
prohibit the use of the former —_—_ granted on tie property. 

Taylor v. Mohan, 324. 
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9, Where a person permits the legal title to property to stand on the 
public records in the name of another, the property is liable for 
judgments and liens recorded against the apparent owner, and a 
sale made under such judgments, mortgages or liens, will confer an 
indefeasible title upon a purchaser, but a sale made under a fieri 
facias, upon a judgment rendered subsequent to the les pendzns 
created by a bona fide suit between the legal and equitable own- 
ers, to adjust their rights to the identical property confers no title 
greater than the debtor in execution had, notwithstanding the pro- 
ceeds of the adjudication are used to extinguish the liens. As liens, 
they remained such, and payment or subrogation conferred no 
title to the land. Denton v. Woods, 356. 


3. Asuit to relieve property held in common from a public servitude 
inures to the benefit of the co-proprietor, and a judgment obtained 
cannot form the basis of title against one’s co-owner, or authorize 
a party to prescribe. Ibid. 


SHERIFFS. 


1. Where the sheriff and his sureties have been made liable for acts of 
misfeasance in office, committed by the deputy, they have the 
right to proceed against that party and his sureties to recover the 
amount they have been condemned to pay the creditor on account 
of the misconduct of the deputy. Simpson v. Lewis et al; 453. 


2. It takes the same length of time to prescribe an action against the 
deputy-sheriff by the sheriff and his sureties, for misfeasance in 
office, that it does for the sheriff to prescribe against the creditor, 
viz : two years. Ibid. 


3. In a suit against the sheriff and his sureties, the deputy was called 
in warranty by the sheriff; judgment was rendered against the 
sheriff and his sureties, and against the deputy in warranty, the 
defendants appealed, but the deputy allowed the judgment in war- 
ranty to stand, without joining in the appeal: Held—That, the 
judgment'of the lower Court against the deputy as warrantor was 
coram non judice in the appellate Court, and must be considered as 
res judicata against the deputy : who having specially plead it in 
his answer in the suit against him by the sheriff as res judicata, he 
asserted its validity, and cannot aver its nullity when invoked 
against him. Ibid. 


4. The sureties of the deputy are in the same attitude with their prin- 
cipal: Their obligation arises ex contractu and not ex delicto. 
Ibid. 


5. Where the sheriff omits to return the fieri facias, within the time 
fixed by law, without showing the consent of the party in whose 
favor it issued, he becomes, personally, liable for the debt, which 
may be recovered on rule after ten days’ notice. 

Taylor, Knapp & Oo. v. Hancock & Co. 466. 
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SHERIFFS (Continued. ) Oe 
6. The fact that the defendant in execution is insolvent, does not ey. 5 
cuse the sheriff from calling on the plaintiff to point out property, — 


He might be insolvent, and still have property liable to seizure, 
Tia. 


7. Where the liability of the sheriff is prima facie shown by the return, 
it is incumbent on him to show a legal excuse for his neglect. 
Ibid. 


SLANDER. 


See Damaces—Mallerich v. Mertz, 194. 
See Damaces—Bonnin v. Elliott, 322. 


SOVEREIGN POWER. 


1. The prohibition against the enactment of ex post facto laws, or laws 
impairing the obligations of contracts, has no application to the 
sovereign power. Wainwright y. Bridges et al. 234. 


2. The sovereign power, the paramount law, puts an end to the owner- 
ship of slaves ; but its effect is not limited to that result. It neces- 
sarily pervades the entire contract relating to such ownership, and 
annuls it throughout. Ibid. 


3. The maxim, res peril domino, does not apply where the thing, which 
is the object of the contract, is not destroyed, but its character 
only changed by paramount authority. Ibid. 


4, This is not a case in which the thing has perished ; but the right of 
property in all slaves is forbidden by the supreme law and public 
policy, and no obligation exists. That which is forbidden, is im- 
possible and void. The fact that the contract was made prior to 
the prohibition, and was then legal, does not relieve it from the 
effect of the prohibition ; and if it be forbidden by public policy 
and the sovereign will to make a contract, it is equally forbidden 
to enforce such a contract whenever made. 

(Howe, J. concurring.) Ibid. 


5. The title to the slaves transferred by the plaintiff to the defendant was 


an incontrovertible one, sanctioned by the laws of the United States 4 


and of the State of Louisiana. There was no pre-existing right in 
the sovereign to annul the title for any anterior vice in it. What 


ever right the sovereign had in advance to annihilate all title to .~ 


slaves, proceeded from his will or caprice. 
(Iusuey, J. dissenting. ) Ibid. 


6. The maxim of the Roman law, ‘res perif d mino,” applies not only 
to cases where there is an actual perishing of the physical thing or 
entity. but to those cases also where the-inallerably permanent 
change in the status of the object of a sale, destroys and annihi- 
lates it us property. Ibid. 





a” as ae alia a 
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7. The abolition of slavery is an inallerably permanent withdrawal of 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


that species of property from commerce. Therefore, by the abo- 
lition of slavery, siaves have perished as property, as completely 
and to all intents and purposes, as if they had been overcome by 
death. Lhd. 


. The act of the sovereign inhibiting slavery was, therefore, a fortuit- 


ous event or vis major, for which the vendor is not responsible, and 
the fact that the property sold was an ‘‘ African slave” does not 
make the case an exceptional one, so as to exclude it from the rules 
of warranty applicable to sales of property generally. Ibid. 


. It is an attribute of sovereignty to authorize the issue of money, 


and to legalize its circulation as a medium of exchange. 
McCracken v. Poole, 359. 


By Article 1, 310, of the Constitution of the United States, no State 
is permitted to coin money or emit bills of credit. Ibid. 


What one State is prohibited from doing, by the express language 
of the Constitution, cannot be legally performed by any combina- 
tion of States. Ibid. 


The late so-called Confederate States never reached the dignity of a 
de facto government, and, consequently, were without the legal 
right to coin money or emit bills of credit, or authorize their cir- 
culation as a medium of exchange. Ibid. 


The act of the sovereign power of the nation abolishing slavery an- 
nulled all contracts made in relation to the traffic in slaves, and the 
Courts are without power to enforce them. 

Gremillon v. Crousillac et al. 377. 


The doctrine in the case of Wainwright, Adm’r, v. Bridges, re- 


affirmed. ; Ibid. 


The doctrine in the case of Wainwright, Adm’r, v. Bridges, re- 
affirmed. Posey v. Martingley et al. 384. 


Plaintiff deposited moneys in the Bank of Louisiana. The bank 
and all its assets were afterwards seized, and taken possession of 
by order of the Commanding General of the United States Army; 
all the assets were turned over by the directors of the bank, includ- 
ing the deposit, to the quartermaster of the department. Plaintiff, 
a depositor, brings suit against the bank for the amount of the 
deposits still to his credit. The bank sets up in defence that these 
deposits have been seized and taken possession of by order of the 
Commanding General, and the bank is not again liable for their 
payment : Held—That the bank, having paid out all these deposits 
under an authority they had no right to question nor power to’ re- 
ist, they are no longer liable to pay them to the depositors ; that 
obedience to the military order was full protection to the bank. 

Mandeville & Montgomery v. Bank of Louisiana, 392. 
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SOVEREIGN POWER ( Continued. ) 


17. The power of Congress to regulate commerce with foreign nations, 
and the States of the Union is complete in itself, and has no limit. — 


e 
1 


ations, other than are presented by the Constitution. 
S.ale v. Kennedy & Co. 897, 
18. Under the 2d clause of the 10th section of the 1st Article of the Feq. — 
eral Constitution, the States are without power to impose any duty 
or tax upon any property imported into their territorial limits, ~ 
while the imported articles remain the property of the person — 
sending them there for sale, or while it remains in its original form _ 
or packag«s. Thia, * 


STAMPS, REVENUE 





1. The absence of the requisite United States internal revenue stamps 
on letters of administration, and the papers in the proceeding for 
the appointment of the administrator, is fatal to his appointment, 

Blake v. Hall, 49, 


2. The Supreme Court will not presume that the District Court received 
documents in evidence without the proper United States revenue 
stamps. Towne v. Bossier, 162. 


3. An entry made by the clerk of the District Court in the margin of 
the record of appeal, opposite the copy of note sued on, stated 
that: ‘‘ No stamps as required by law, annexed or attached to this 
note,” is not evidence that the note was received by the lower Court 
without the proper revenue stamps. Stark v. Bossier, 179. 


4, Obligations, executed prior to the first of October, 1862, need no 
internal revenue stamp to give them validity. 
Bayly v. McKnight, 321. 


‘ 


STEAMBOATS. 


1. Where a steamboat or other vessel arrives ata port with freight con- 
signed to different parties residing there, a delivery of the goods 
on the wharf to the agent of the consignee, or some person autho- 
rized to receive them must be made, or some act must be done which 
is equivalent to delivery, in order to relieve the owners of vessels 
from responsibility. To constitute a delivery, there must be a no- 
tice given to the consignee, and a reasonable time given him to 
make the necessary preparations to receive the goods. 

Kennedy & Co. v. Roman et al. 519. 


Sre Contracts—Benton v. Hope & Tally, 463. 
Sre Damaces—Kellogg v. Steamboat T. D. Hine, 304. 


SUBROGATION. 


1. Defendant executed two promissory notes for $4,000 each, dated 
February, 1860, secured by special mortgage on real estate in — 
Shreveport; W. A. Violett & Co. of New Orleans, afterwards be — 
came the holders of these notes. In themonth of December, 1865, 
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SUBROGATION ( Continued.) 


defendant (lrew two drafts, for the amount of the two notes and inter- 
est in favor of W. A. Violett & Co., on Messrs. Levy & Dieter, with 
stipulation in the drafts, that on payment they would become sub- 
rogated to all the rights and privileges of W. A. Violett & Co. to 
the two mortgage notes held by them. The drafts were accepted 
and paid at the time fixed, 18th of March, 1866, and the mortgage 
notes delivered tothem: Held—That by the holders of the notes, 
W. A. Violett & Co., endorsing on the back ‘‘ received payment as 
stated,”’ they adopted all the conditions in the drafts, as much as 
if they had repeated the expression of subrogation in the receipt, 
and that a complete subrogation took place at the time of payment. 
Lery & Lieter v. Laer, 468. 
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SUCCESSIONS. 

1. The action of separation of the patrimony of the deceased from that 
of the heirs, is prescribed in three months from the date of the 
express or tacit acceptance of the heirs. C. C., Art. 1409. 

White et al. v. Blanchard et al. 59. 


2. Article 1005 of the Civil Code is in harmony with the articles thereof 
specially applicable to the payment of the debts of the succession. 
The remedy awarded by the former Article lasts as long as does the 
action for the separation of patrimony, and no longer. Ibid. 


3. Plaintiffs being mere ordinary creditors of the succession, their ac- 
tion is a personal one against each one of the heirs, to recover from 
him his virile share of his ancestor’s debt, and plaintiffs have no 
legal right to stay, by injunction, the defendant’s order of seizure 
and sale. Even privilege or mortgage creditors cannot arrest exe- 
cution, but must resort to the remedy by third opposition, to stay 
the proceeds of sale in the sheriff’s hands until the conflicting 
rights of preference to the fund can be determined. Ibia. 


4. By the death of a creditor, his universal legatee, who is one of the 
forced heirs, becomes a creditor in his stead. 
Succession of Vick, 75. 





7 5. The husband’s separate property, being adjudicated to the widow as 
a part of the community, the subsequent creditors of the widow 
cannot treat the adjudication as an absolute nullity. 

Fendler v. Daigre, 190. 


6. Heirs entitled only to the residuum of a succession, should not in- 
terfere to take property out of the hands of the administrator until 
the debts and charges of the succession are paid, and the final ac- 
count of the administrator homologated. 

. Smith v. Westholtz, 293. 


7. Subjects of Bavaria are exempt by the consular convention, entered 
into between the United States and that kingdom on the 21st of 
January, 1845, from the tax of ten per cent. on successions in this . 
State, going in whole or in part to persons not being domiciliated 
in this State, and not being citizens of any other State or territory 
of this Union. Succession of Crusius, 369. 
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8. The heirs of the deceased become seized of the property of their _ 
ancestor at the moment of his decease. The surviving widow jx — 
seized of one-half of the community property, and the heirs of the — 
other. Ware et al. v. Jones, 428. 


9. The title so vested continues in them, subject to be divested at any 
time by the creditors themselves, or by the administrator for them, — 
The widow and heirs take the estate absolutely, subject to the 
debts and charges against it; and all that is meant by residuary 
rights is, that the property is thus incumbcred. bid. 


10. Where the widow and heirs of a deceased party bring suit against a 
third party in possession for property belonging to them, the third 
possessor cannot require them to show affirmatively that the ad. 

f ministration is closed before they can recover. Ibid. 


11. A third possessor cannot set up that there are creditors holding 
claims against the property in his possession to defeat the heirs; 
only the creditors, themselves, or the administrator for them, can 
make such defence. Ibid. 


12. Where a succession of the wife has been regularly opened and ad- 
ministered, and a tableau of distribution among the creditors and 
heirs has been filed and homologated, the heirs can only claim the 
residue after deducting the amount of the succession liabilities and 
expenses incurred in Gs administration. 

Succession of Bachemin, 488. 


13. If the heirs have a judgment for their paraphernal rights against 
the estate of their deceased mother, such judgment is subject toa 
reduction to the extent of the legitimate charges against the suc- 
cession; and the administrator cannot be required to pay more. 

Ibid. 
Sree Pracrice—Guion v. Guion, $1. 


TAXES—TAX SALES. 


1. Where the city assessor for the city of New Orleans has placed an 
over valuation on property, thereby causing an increase on the 
taxes thereon, and the board of assessors fail or refuse to make the 
reduction in the valuation, the party aggrieved may recover, by 
suit in the civil courts, from the city, the amount that he has been 
compelled to pay, on account of the over valuation of the assess- 
ment. James v. New Orleans, 109. 


2. Claimants of land under tax sales are held rigidly to show that all 
the requirements of law have been fully complied with. It is in- 
cumbent on them to produce the assessment, and show its legality. 

> Brady v. Offutt et al. 184. 


3. A person may be compelled to pay a license tax in any parish where 
he is carrying on a profession or calling, whether it be his domicile 
or not, unless he can show pageant i in the parish of his domicile, 

Capella y. Carridine, 305, 
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4 A person cannot be subjected to pay a license tax under the law of 
March 15th, 1865, on account of acts done before the passage of 
the law. Ibid. 


5. The State of Louisiana cannot tax property brought here from other 
States of the Union, for sale or reshipment, until it has been mixed 
with and forms a part of the common mass of the property of the 
State. State v. Kennedy & Co., 397. 


6. An agent or commission merchant domiciliated in this State, receiv- 
ing property on consignment from another State for sale on com- 
mission, cannot be taxed on the amount of the gross sales made of 
the goods in their original form or packages, where he accounts to 
the owner {a non-resident) for the price obtained, less his commis- 
sions for making the sale. Ibid. 


See CuRATOR AD Hoc—Grernon v. Handlin, 25. 
TUTOLKS AND TUTORSHIP. 


1. The under-tutor is not personally liable for expenses of litigation 
in a suit brought by him for the removal of the tutor, and in pro- 
ceedings on opposition to the tutor’s account of administration, 
unless he acted in bad faith. Failure does not of itself prove bad 
faith. The fees of counsel in such cases do not depend on success, 
and are to be paid by the estate of the minor. 

Lacey v. Lanaux, 153. 


2. The prescription of four years, established by Art. 356 of the Civil 
Code, does not apply where the minor, after he has obtained his 
majority, has made a settlement with his tutor, and taken the pro- 
missory notes of the tutor in liquidation of his indebtedness. 

Perret v. Roussel, 174. 


3. The legal mortgage in favor of minors upon the property of their 
tutors, created by Article 3282 of the Civil Code, is assignable, but 
it cannot be extended so as to cover the expansion of the debt by 
the addition of the interest stipulated in consideration of an ex- 
tension of time. Ibid. 


4. Where the executor of a deceased tutor, under the order of the 
Court, files an account of the tutorship, he must show that the 
estate of the minor has been managed with a scrupulous regard for 
his interests. The casualty, by which the litigants have been de- 
prived of written evidence, does not dispense them from the neces- 
sity of supplying it, as far as possible, by secondary evidence. 

Succession of Peniston, 277. 

5. It is the settled jurisprudence of this State, that a tutor of minor 
children is competent in that capacity to administer the succession 
of the deceased, so long as not opposed by the creditors. 

Vincent v. D’ Aubigné, 528. 
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INDEX. 


WARRANTY.  * 


) I 


Lo 


on 


The exhibition of a sample implies a warranty that the thing — 
it shall be, in some measure, in conformity to it. 


Hall, Kemp & Co. v. Plassan, 11, 





The sample is a tacit representation of the quality of the merchap. ~ 
dise sold, and except where the warranty is clearly and explicitly 
excepted by the vendor, he must deliver the article in a condition © 


equal to that of the sample. . Ibid. 


Where merchandise is sold by a sample, the extent of the warranty 4 
is limited to the condition of the article sold at the time of the — 


sale. 


bid. 


The warrantor cannot be condemned to pay more than the price re. — 


covered by him, no damages being proved. 
Sullivan v. Goldman, 12, 


Plaintiff warranted defendant against eviction of the slaves, by any 
right existing previous to the sale. The right of the sovereign to 
evict the subject of his property, is not to be disputed. That right 
ecisted before the sale of the slaves, and was since enforced. Plain- 
tiff is, therefore, concluded by his warranty. Had there been no 
warranty in the sale, he would have been entitled to recover. 

(Hyman, C. J., concurring.) Wainwright v. Bridges et al. 234, - 


6. It matters not whether slavery was introduced by express law or 


otherwise, if it have the authority of law, and by our law slaves, 

nomine, were classed as things with every other species of corporeal 
objects. They were properly in the strictest sense of the term. 
They were deemed so to be by the Constitution of the United 
States, up to the time when, by an amendment to that instrument, 
slavery was abolished. They were introduced into Louisiana as 
property, by the treaty of cession of 1803, and the laws of the 
United States and of the State of Louisiana recognized slaves as 
property, until the time of the rebellion. Hence, it cannot be 
controverted, that when the sale by plaintiff to defendant was 
passed, it embraced erery element of a legal contract. The question, 
therefore, is purely one of warranty. Ibid. 


7. Warranty, under our law, in contracts of sale, exists in all cases 


where the loss of, or eviction from, the thing sold is imputable to 

the vendor, or to the imperfection of his title, and not where the 

loss or eviction proceeds from some unforeseen, fortuitous event, 

beyond the control of the vendor. Ibid. 
(Iustry, J., dissenting.) 


WILLS. 


1. The testator, Asa H. Mitchell, in his last will bequeathed to his 
executors certain slaves in trust, for the purpose that they should ~ 
pay over to his mother annually, during her lifetime, the net in- 
come and revenues of said slaves, and after her death to convey ~ 
them, with their natural increase, if any, to her children, per 
stirpes, in full warranty: Held—That such a disposition is repro- — 
bated by our Code. . Whitehead et al. v. Watson et al. 68. 
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WITNESS. 


1. Where one party leases a livery stable and premises to two parties 
‘ in partnership, and one of the lessees purchases the interest of the 
other, and gives a warranty against all liability, and the lessor re- 
cognizes the sale and release of one of the lessees by the other, by 
receiving the rent and giving him written notice that his lease will 
terminate at a certain date, the lessee who has been released is a 
competent witness to testify in a suit for damages between the les- 

sor and lessee. Crane v. Harris, 114. 


2. Ina criminal prosecut.on, where a witness has been examined by 
the State, and consigned to the defendant, he can only be re-exam- 
ined by the State for the purpose of explaining any facts which 
may come out on the cross-examination, and must be confined ex- 
clusively to the cross-examination. State v. Denis, 119. 


3. The law has fixed no qualification of age, as to the competency to 
testify in criminal matters. The competency of a witness as to age, 
depends on his iutelligence, judgment, capacity and understand- 
ing, all of which must be left to the discretion of the Judge and 
the jury. Ibid. 








